


STEVENS’ 

ELEMENTS OF MERCANTILE LAW. 



BUTTIERWORTHS* 
“COMMERCIAL LAW“ SERIES 
Of Elementary Legal Tezt-Booki for OommereialjCIaiaef.' 

I. Stevens' Mercantile Law. 

Sixth Krtition. Ity Hkkbkkt jAro»f<, Rsrn«ter-at-lftw, IWO. Pdce lliaiJd. net ; 
IKutUge (hi. »'xtr«. ^ 

*** SclfctpJ by the IiiHtltuti* of (Jhsrttird Accomit«ii^/lH KoRlaiid, the 
liicorporabd StxUty ot AccomiUnie, the liottitute of Secreurlefi, Unlwrsliy 
Collc^, (.'ardlff, cto., (‘Ic., fl« a text book lor their cxaniinstlon^ 

a. tlnderhlirs Law of Partnership. 

By A. llMjKMHjti, M.A, LI. I)., one of the Conveyancing' Comiftcl ol the High 
Court. 'I'lnni Kdition. 1M9 J*i ice 8x. net. ; po>tage tir). extra. 

.S leeted by tile Inatitute of t’harteied Aciountantft for Irela^ as text-book, 

Redman’s Law of Arbitrations and Awards, 

Koiirtli Kilitloii. Hy J. 11. Kium.in, Barrlster-at-luw. (life.) 1903. PrliM 185. 
net; pimtage lifi extra. 

Selected bv the (netilnte ot Chartered Acconiibnits, the Inci rporsleU Society 
of Acroutitanla, etc., as a fexf-lKiok lor their exanjiriatioim, 

4. Robbins and Maw’s Law of Lxecutors and Administrators. 

Foiirih Kdttioii. Hy !•'. T Mah, l»arri.ster*iit'Liitt. Itios I’rice ifi*. net ; iwntugo 
Ke/ exirn. 

*,* .'•elutiii by the I iicoipor.ited Soeiety of Accognlaiil'* and the Cardilf BorougL 
'rirhnt' al N liwd ns a te\i book for tlieir eMirnliiatloii!i * 

5. Topliam's Company Law. 

Fifth Kditi . 11 . H> At,n:Kii F Toimi\m. LL.M , of I.iiicoln’h Inn, Itarrletei-at-IiSw, 
Header In tie Law of l!tal I’rojieriy .ind Coiivejani inp tn the Council of IjCgai 
Kdtlcution, 191 ;i. I’lue 7 .n. lot; juinlage 6</. Vxlni. 

" 'i'o elmleiilH nc would any, • Kea<i aii\ other book vou like, l»ut don't go in for 
your examination without atinhing yoiir ••Topli.u'iC' thoroughly.' .vtadenfr’ 
Teleph^iif,. 

b. Pratt and Redman’s Income Tax Acts. 

Nhtli hMiijon. By .1 M. Kkunan, of the Afiddle 'Jeinjile, BariNter-at-Law. 1918, 
Trice 9.'?. 6d. jo t ; itoelage fid. extra. 

%* Heconinn iided by the S(«‘iety of .\ccoiintanfh iH a text-book for tbeir examl- 
nationx, 

7. Sykes’ Hanking and Currency. 

Fourth Kdition By BA., ••.X'lii, loriuerly of tlie latiidon and 

Count, \ Bank, hsturer on Banking and Cuirency to th' Lmdon Chamber of 
Coiniueice. I91.S Price r>.« net *. poalage ex'ti.i. 

%* Appointed ax a te.\l l>ook by the liixiitute of Bankera for tlielr examination 

8. Clemson's Methods and Alachinvry of Business. 

.‘b-cond Kdition. By 11. Ci.fMM».N, lAiiuiuii (iliaiiiher of Comuiorce, Teachers’ 
Idploiua. Ijecturer at Principal London Coniuiercial iimtltute'>, and at f/)ndon 
County Council (tHiitrea. iwil. Price Iti. ibL net , postage 4ii ftxtru. 

“ Be congratulate the author, who is a practical teacher, njiou the compilation 
ot a work ai ailuilrably snItM to the commercial Htndeiil. CAumber Q/ComMcrce 
Jourml. 

9 > Clemson’s Office Procedure and Business Correspondence. 

Being a guide to n couunerclal career. By H. Cl,^’M^o^, l/jiidou Clismber of 
^ Commerce, Teacheis’ IHplouia, lax:tnrer at prinripai l.uiidon Comnierctai iMti- 
tutea, and at lAindon County C oiincii Ceiilrea. 1911. ITIce ax. 6>/. net. : postSKO 
4(1. extra. ’ r -o 

10. Steele’s Present* Bay Banking. 

ByFHAW'i.s K. .Stkkm', Fellow ol the In'cHtute of Baukera, aomeUrtie I/HAurer 
l^oii Baiiklug and Currency to the lamdon Cbanil«er of Comment. 1999. Pewe Oa. 
^let ; jMX'tage 4d. extra. 

••The \olnroe fnltiln all the pntpose of admirable liltle Kucydopmll* of 
JHaoklng.'—Mii/y .tfrft/. , 

II. Fitzpatrick's Book-keeping. - ^ 

•By J. Fitzi'atkick, F.C.A. (Of the flrm of MUpatrIrk, Crabam, Oroenwood ACo.. 

Chwtered Atx'ouotantal, formerly lecturer ou accountancy to the London Cbaiabot 
^ of Commerce. 1 » 10 . Frice fir. net; postage 6d. extra. 

BUTTERWOBTH & CU. BKlL YARD, TEMPLE BAR, W.a 8, 


STEVENS 


KLEMKNTS 

MEllOANTILK LAW 


Siytb Je^^t^on. 


HY 

HKliBEUT JACOBS, B,A„. 

>}(*• han't 'J’rwpit, h'tnah't ‘if-f.iirr^ 

I/tlv Tuinr to Ihc ^'horlttt'd .\ccnuii(<i>il' .''hnlt'iit^ >‘in'n‘hf nf hnnil^i. 


L()NJX)N : 

BUTTERWORTH & CO., Bell Yakd, Tkmi-i.k J^au. 

SY1)NK\': Bf'TTKKWOKTlI & « «». ( SI sTH UJA), ) TO. 

CALCUTTA: TJUTTKRWoUTM k CO. (INDIS), I.TI). 

WINNIPKO: Bl TThUSSOHTIf k « <». («'A V S l> s), BTO. 

WBIJLIKUTON (sy.); imTUKWOUTH k i O. ( SI'STi; si.is), J/ro. 


1920 



riiEYiors HornoNs. 

First Kditlon by T. Stka'^as, M.A , li.C.L. 

Second ,, „ „ ,, 

'IJliinl „ llKinii-UT .lA(i)!ts, IkA. 

Fourth ,, ,, 

(Translated into Fretjeli by 
ProfosHor Ij. Fsc'aiiti.) 

Fifth „ „ Hjcrhkrt JvcoHS, 1> A. 


ritlNTKD bX 

Wtu lAM CI.OW1W AWI> tONH, LlVlTSlk, U>KDON AVO BItCCUW. 



I'KEKAC’K TO THE SIXTH 
KJ)1TI()X. 


Since the fifth edit ion of this work was issued, 
the (fi'eat War wliicli has swept over the world 
has stamped its iriijiress deeply on our legal 
system. J\lajiy of the le,i»isiative I'.hanges^ though 
still opi'iating, an^ m(‘ix*Iy transitory, and all 
reference to these is omitted; hut a[)art from 
special legislation, there is naturally a great 
mass of material illustrating th(‘ effect of war 
on contracts, if no fresh prim ijdes of the (tom- 
mon law have been enunciateil, the old ones have 
been applied to sueli a variets’ of circumstances, 
and their full meaning has been so developed, 
that they present all the. appearance, of new 
law. I have endeavoured to treat this subject 
adequately without giving it any undue prif- 
minemic. The present edition has been brought 
up to date in the usual way, and in preparijj^ 
it I have availed myself of the opportunity to 
include a few cases whielr were not referred to 
in previous editions, hut which either clucidale 
an important principle or assist thc^ studejit 
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to underst^^ the modern authorities, the 
chapter on Bankruptcy has been re- written on 
the basis of .l^he codifying Act of A 

certain amount of?olj^solcte matter hai/ljeen de- 
leted, but notwithstanding this it has mot been 
possible to avoi<l a slight increase in the size of 
the book. Mr. F. Porter FAtissEiT, B.Aij, LL.B., 
)f the Inncj’ Temple, Barrister-at-‘Law, is again 
responsible for tin; chapter on Companies,” 
and Mr. B. AV. Devas, M.A., of the Inner 
Temple, Barrister-at-Law, lias prepared the 
Appendix on Pal cuts, Trade Marks, Mer- 
chandise Marks, and Copy right.” 

I am Jindelited to my friend Mr. P. T. Black- 
well, B.A., of the Inner Temple, Barrister-at- 
Law, for suggesting improvements on the previous 
edition. 

HEJlBEliT JACOBS. 

1 Haucoukt Buiu>inus, 

Tkmvlk, K.C, 

Jam a r If, 1920. 
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THU 


ELEMENTS OF MElW’ANTIf.E LAW- 


PART I. 

GENERAL VIEW OF THE LAW OF CONTRACTS. 


A CONTRACT has been (leliiied to Ik- an a;yeomont 
enforceable by law (a). From iUs nature it is clear 
that there must be at least two })arties to a contract, 
for a man cannot contract with liimHclf, Nor caiF a 
man agree to pay himself a sum of money jointly with 
others, therefore if A., B., and C. covenant jointly to 
pay money to A,, D., and E., the covenant will be 
void (6). The parties must bo (d tin? same mind upon 
the subject : they must be ad id^nn. 

Contracts arc divisible into (1) simmdtm ; (2) aimyi 
(or parol) cofUrwt^. 

(1) Specialty contracts, also called dm/v, arc con 
tracts under seal. It is necessary that they should b< 
written, scaled, and delivered (c), and in i)ractice tho^ 

(а) Pollock on Contractw, p. 2, For a full diacuMiou of thi 

of the term Contract/’ see Anson on Contracts, Part 1. 
uid the opening chapter of Pollock on Contrac ts. 

(б) HUu vTjfcrr, [19011 1 Ch. 529. 

(«) Co. Lite. 171 b. 

ILL. 



2 General View of the Law of Contracts. 

are always signed (d). The writing may be \)y han^ or 
in print, and on paper or parchment. In niodern times 
the seal has become a wafer or a mere pifce of wax 
which has been previously attached to the document ; 
the party “ sealing touches it with his finger, and so 
adopts it as his seal. Delivery may be actual — i.e.j 
handing over the instrument — or constructive — i.e., 
speaking words importing an intention to deliver. As 
a rule, when the person executing touches the seal, he 
says, “ 1 deliver this as my act and deed,” and this is 
sufficient delivery, though lie keep it in his own pos- 
session ((}). If delivery is made, subject to a condition, 
to one who is not a party to the dcctl, tlie document is 
called an escrowy and then takes elfect only when the 
condition is fulhlled. Whether it can b(‘. an escrow i[ 
delivered to a ])ariy is an open question (/) ; but, at 
least, if that party bo one ol' several grantees, and also 
solicitor of the grantor and the other grantees, the deed 
may bo an escrow if conditionally dehvered to him in 
his character of solicitor (g). At one time a distinction 
existed between an indenture and a deed poll ; the former 
has the edges indented, the latter is cut square. There 
is, however, now no ditferenco whatever in their legal 
effect (A). 

Specialty contracts differ from simple (or parol) 
contracts in the following respects : (i) No consider- 
ation is required {i). (ii) A contract by deed merges 

(d) Aa to whether thia ia noceaaarv, see Bacon, Abr. Oblig. (0). 

(e) Doe d. aarnon.H v. Knight (1820), 5 B. & C. 871. 

(/) See Shepp. Toucha. 68, 69 ; Hudsem v. JRcvett (1829), 6 Bing. 
868, 387. 

(g) London Freehold, etc. Co. v. [1897J 2 Ch. 008, ftt 

pp. 021, 622. 

[k) Real Property Act. 1846, a. 5. 

(i) See po<ii, ]>. io. But in the abaouce of consideration, equity 



Specialty and Simple Contracts. 3 

in i^eli an agreement to the same etiect contained in a 
simple ccmtract. (iii) A statement in a simple contract 
is presnni|(tivo evidence of its trutli against the maker 
of it ; m a deed it is absolutely conclusive, unless fraud 
or duress can be proved, or the false statement is due 
to a mistake in respect of which eeputy \Yould grant 
relief. This i.*^ st\]ed i.^U}ppcl by detd. (iv) A light of 
action arising out of a contract under seal is barred by 
non-exercise for twenty (or in .some cases twelve) years ; 
a riglit on a simple ct)utract Is barrc,d in six (A). 

(2) Simple contracts. TJiis class contains every 
contract not under seal, wlietlier written, verbal, or 
implied. “ If they be merely written, and not 
specialties, they are parol ” (/). Writing is often 
required, though iii many cases there is a subsisting 
contract without it, the writing ln;iug but necessary 
evidence. 

Another classiticatioii of contracts (wliicJi does iiot 
depend upon their fmin) i.s into execahry and executed^ 
the former being one in wdiich a party binds himself to 
do or not to do a given thing (v.y., (exchange horses 
this day week), the latter ()ne in wdiich the object of 
the contract is at once perforiiicd (c.y., exchange 
horses, which is done at once). A further division is 
into express and implied, the latter }>eing (according 
to Blackstone) those “ which reason and justice dictate, 
and which the law, therefore, prosumos that every man 
undertakes to perform.” Contracts of record may also 
be mentioned ; they consist of sucli as are proved by 
production of the record of the court. The only 

will not grant specific performance {Grovtx v. OVom (1829), 3 Y. & J. 
163 ; J^erys v. Jffferys (1841), C'r. A Ph. 138, 141). 

(i) See post, pp. 83 d seq. 

(1) Jiann v. Hughes (1778), 7 T. R. 3.50. 
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importent modem instances of contracts of record are 
judgments and recognizances. 

c 

Formation of a Contract. 

A deed (as before stated) must be in writing and 
under seal. There must be consideration to support a 
simple contract, but otherwise, with certain exceptions 
hereinafter mentioned, no particular form is necessary ; 
nothing but agreement, however shown or expressed, is 
required for the formation of a contriujt. The agree- 
ment may be drawn up in writing ; it may be partly 
written and partly verbal ; it may bo entirely verbal, or 
it may arise from, and be proved by, the mere conduct 
of the parties. If a man liails a cab and directs the 
driver to take him to the Tower Biidgc, he and the 
driver have entered into a contract ; if he takes a boot- 
lace from an itinerant vendor and liands the vendor 
a* penny, they have entered into and performed a 
contract. 

Sometimes, however, some special form is necessary ; 
if so, this will be either writing under seal or writing 
under hand ; and sometimes, though a verbal contract 
may be good, it may be unenforceable by action unless 
evidenced by writing. 

Confrfictu which must he entered into by Deed,-- 
Among these may be mentioned : (i) Contracts made 
by corporations ; but there are many exceptions (m) ; 
(ii) gratuitous promises (n) ; (iii) leases for upwards oi 
three years (o) ; conditional bills of sale (p). 

(m) Swj post, pp, 15, 40. 

(») See post, p. 17. 

(o) Statute of Frauds, (w, 1, 2, aud Real Property Act, 1845, B. 8* 

(p) S^ post, p. 480. 
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Cffintracts which must he in Writiyxg. — TLese include : 
(i) bills of* exchange and promisson^ notes; this is 
required l]|^ the Bills of Exchange Act, 1882, and was 
formerly so by the common law (q) ; (ii) contracts of 
marine insurance (by the Stamp Act, 1891, s. 93). In 
addition there are certain transactions, closely comiect<ed 
with or involving contracts, to which writing is necessary ; 
for instance, an acknowledgment to take a debt out of 
the operation of tlie Statute's of Limitat ion, to be of any 
effect, must be in writing (r) ; transfers of shares in 
companies are usually requirt^d to be in writing. 

Contracts which are LhienforccnbJc by Action unless 
in Writing. — By the Sialutc of Frauds, s. 4, it is provided 
that no action shall be br(mght on any of the following^ 
unless evidenced by some, nicmoranduin or note in 
writing, signed by tiie party to be charged, or by his 
agent authorised thereunto : (i) Promise by an executor 
or admim’strator to answer damages out of his own 
estate ; (ii) promise to answer for the debt, default, or 
miscarriage of another person : (iii) an agreement in 
consideration of marriage ; (iv) a contract concerning 
lands, tenements, and hereditaments, or any interest 
therein ; (v) an agreement that is not to bo performed 
within the space of one year from the making of it. 

By 8. 4 of the »Sale of Goods Act, 1893, it is provided 
that ** a contract for the sale of any goods of the value of 
ten pounds or upwards shall not be enforceable by action 
unless the buyer shall accept part of the gocxls so sold, 
and actually receive the same, or give something in 
earnest to bind the contract, or in part payment, or 
unless some note or memorandum in writing of the 

(r) fcfee 


{ q ) Section 3 (1), (2). 
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contract be raade and signed by the party to^ be chaiged 
or his agent in that behalf ” («). 

The provisions of the 4th sections of the^Rtatnte of 
Frauds and the Sale of Goods Act do not affect the 
existence of the contract ; they merely render it unen- 
forceable by action, unless it be evidenced by writing 
whicli fulfils the conditions of the statute. Accordingly, 
as the contract exists independently of the writing, the 
writing may be made at any time preceding the com- 
mencement of the a(d/u)n, hut not afterwards {t), and 
any do(;ument signed by the party to he charged, or his 
agent, Jind containing the terms of the contract, is 
suffi(‘.icut to satisfy the statute {it) ; c.//., a will or an 
affidavit (n). Of course there must he consideration in 
every case, unless the contract be under seal, and it has 
further been lield that a statement of this consideration 
must be included in the writing (.r) ; but as regards 
guarantees, this is no longer law since the Mercantile Law 
Amondrnont Act, 1856, s. 3. 

The memorandum need not be on one piece of paper ; 
it may extend over several, ])rovided that these arc so 
connected and consistent that they can be read 
together (//). If the signed paper does not of itself 
allow a connection witli the unsigned paper, and is not 
in itself sulhcient, the memorandum is not complete, 
and parol evidence will not usually be allowed to 
connect them ; but identity of documents, persona, 
parcels and subject-matter referred to in the writing 
may usually be shown by oral evidence ; e.g,, the term 

(<) This section is further dealt witli post, pp. 262 ei stq, 

(0 Lwm V. Dixon (1889), 22 Q. B. I>. 367. 

, (tt) Rt HoyU, [1893] 1 Ch. 84. 

(*) Waift V. WarlUrs (1804), 6 East, 10. 

(yV BoydeU v. Drummond (1809), 11 East, 142. 
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** ojir arrangement ** was used in a letter, and this waa 
allowed to te connected with an arrangement set out in 
a previouf( note, the whole being thou taken as tho tnie 
contract (c). And two or more doeuuientH, whicli do 
not refer to each other, do refer to tho same parol 
contract, they will constituio a suHieient compliance 
with the statute if they, taken together, contain the 
terms of the pai<jl contract (a). A letter, which would 
be a sutiicient compliance with the statute if it contained 
the name of the [leison to whom it is addressed, may bo 
made complete by moans of tho envelope in whitjli it 
was scut (6). And where a signed letter sets out the 
tetrUxS of a contract for the purpose of repudiating it, 
if the ground of repudiation is not good in law, it will not 
prevent the letter from being a suflici(^ut mermu’andiim 
witliiu tho statute (c). A letter written by an agent 
within tho scop(i of his authority which refers to an 
uasigiied document is a sullicient juemorandum although 
t.ho agent was not expressly authorised to sign the letter 
as a record of the contract (d). 

The name of tho party charged must he ou the paper, 
but, in addition, tho name of tlie other party, or a 
sutticiont description (with which he may he connected 
by evidence), must be included (e). Thus, a description 
of a party as “ the proprietor ” has been held sufficient 
where one proprietor only was in existence (/) ; or 

{i) Gave v. IJantingn (1881), 7 Q. B. JB. 126. 

(а) Studda v. Watson (1885), 28 Ch. 305; Ultver v. Uuntin\ 
(1890), 44 Oh. D. 205. 

(б) Pearce v. Gardner, (1807] 1 Q. B. 688. 

(c) Dewar v. Mintajt, [1912], 2 K. B. 373. 

(d) John Griffiths, etc. CorporiUion, Limited v. Humber da Co., 
Lmiied, [1899] 2 Q. B. 414. 

(«) Champion v. Plumrw^ (1805), 1 B. A P. N. K. 252 ; Willianu 
V. Lake (I860), 2 E. & E. 349 ; 29 L. J. Q. B. 1. * 

(/) Sale V. Lambert (1874), 18 Eq. 1. 
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the other hand, “ vendor *’ has been consiaered •an 

I 

insufficient description (g). In like manner parol 
evidence is admissible to identify the subject-matter of 
a contract (/i). 

Only the signature of the party sought to be charged 
is requisite, though in most cases both parties would 
sign (?■). The signature may be in ink or pencil, printed 
or stamped ; an identifying mark or mere initials will 
suffice (k). The signature must be so placed as to show 
that it was intended to relate and refer to every part of 
the instrument (/). If it governs the whole document 
it need not be at the end— c. 7 ., if a man begin “ 1, A.B., 
agree, etc,,” and do not sign the paper at the foot, the 
statute is satisfied (wi). The signature may be that of 
the party.to be charged, or of his duly authorised agent. 
Wliether a person is agent for the purpose of binding 
his principal l>y his signature is in each case a question 
of feet which must be determined according to the 
circumstances, and with the assistance of the general 
principles of agency law. In every case, hi)wcver, the 
agent must have signed as a party and not as a mere 
witness. A person may be agent for both parties, but 
if he is himself one of the parties, he cannot be agent to 
sign for the other. An auctioneer is agent to sign for 
the vendor, and, in a public sale, for the buyer also 
^after the lot has been knocked down to the buyer ; his 
signature will then bind both parties. This authority 
to sign cannot be revoked after the fall of the hammer (n). 

Ig) PoUer v. Duffield (1874), 18 Eq. 4. 

(A) Plant V. Bourne^ [1897] 2 Ch. 281. 

(*) Benss V. Pu'hky (1860), L. R. 1 Ex. 342. 

(k) Baker v. Dening (1838), 8 A. & E. 94. 

(l) Caton V. Caton (1867), L. R, 2 H. L. 127, per Ix)rd WkStbuet. 

(i») JSvans V. Iloare, [1892] 1 Q. B. 593. 

(n) Van Praagh v. Everidge, [1902] 2 Ch. 266 ; reveraed on Another 
point. [1903t 1 Ch. 434. 
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Thjs implibd authority of the auctioneer does not extend 
to his clerJt, but a party will be bound by the signature 
of the cle^k if he assents to it by word or sign (o). 

The* absence of writing evidencing a contract of the 
kind affected by s. 4 of the Statute of Frauds, will not 
be fatal to the action brought upon it if the contract 
is of the class which, under the proper circumstances, 
would be the subject of a decree for specific perform- 
ance, and has been partly performed (p), provided that 
such part performance is clearly attributable to the 
existence of the contract (q). 

The terms of a valid contract complying with s. 4 of 
the Statute of Frauds or the Sale of Urjods Act, 1893, 
cannot be varied orally or by a document which does 
not comply with the statute applicable. ; but a subsequent 
parol contract, even though incapable of being sued upon 
because it is not in writing, may operate as an express 
or implied rescission of the previous written contract (r). 
The following special points should be noted as regards 
contracts within s, 4 of the Statute of Fi auds : 

(a) The promise to answer for the debt, etc., is dealt 

with post, p. 4/54. 

(b) The agreement in consideration of marriage must 

not be confused with a promise to marry ; the 
agreement referred to in the statute is such 
a one as an agreement for a marriage settle- 
ment. 


(o) Bell V, Balls, [1897] 1 Ch. 6C3. In Stms v. Landmy, [18941 
2 Ch. 318, Romer, J., held a buyer bound by the signature of th^ 
auctioneer's clerk, »)ut the circiirastanceH proved in that cam; ahowed 
that the clerk had express authority. 

(p) Kay, J., in McManus v. Cooke. (1887), 35 Ch. })., at p. 097. 
iq) See Maddison v. AUerson (1883), 8 App. Van. 407, and ft 

Muter and Aldworlh, UmiUd v. Sharp, [18991 1 Ch. 022. ^ 

l*\ Wntria v R/tr/vu V. /^n /lai{l\ A r* 1 
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(c) What constitutes an interest in lands, tenemente, 

and hereditaments is a question oi property 
rather than of contract law. A debenture of 
a company ^ivini; a floating charge over “ all 
pro})erty of the company whatsoever,*’ creates 
an interest in lands if part of the company’s 
property c-onsists of land or buildings (s). 
This section applias to contracts concerning 
lands, though they be not contracts of sale (/). 

(d) Agreement not to be performed within a year 

will include any agreement which cannot be 
performed on either side within the year, or 
which the parties intend not to bo ])erformed 
witliin that time (ff). If, hovv»‘Vt‘r, the contract 
is to be performed within the year by one 
party the statute does not a])ply (.r) ; but the 
mere fact that the contract is (capable of being 
performed on one vside within the year, when 
it was not the intention of the parties that 
this should happen, does not exclude the 
operation of the statute {y). A contract for an 
indoHnitc period, which may come to an end 
witliin a year by the happening of a contingency, 
e.g., a contract to allow a wife a weekly sum for 
maintejianco during her life, is not within the 
section (z) ; but a contract for a definite period 
exceeding a year, wliich by its terms is subject 
to determination by notice by either party 
within the year is nevertheless required to be 

{ 3 ) Driver v. BrocnU [IS93J 1 Q. B. 744. 

(t) Kay, J., iu McManus v. Cooke {IB87),*3.'> Oh. T>., at p. 687. 

(li) Peter v. Cmnjiton (1603), 1 Sra. L. (I2th ed ) 353. 

(») Cherry v. i/cTnu»(/^(l840). 4 Exch. 631. 

(«) Reeve v. JcnniiigSf [1010] 2 K. B. 622. 

(£) McQr^for V. McGregor (1888), 21 Q. B. D. 424. 
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iu writing; {a). This provision also applies to 
agreements for the sale of ‘^ocxls, and aocord- 
iit^dy, if any such ajKioement is not tt> be per- 
formed within a year, it cannot be enforced in 
the absence of a sulii(;ieiit memorandum, 
althoui(li there has been acceptance and actual 
receipt of part (»f t he •'(xuls sulKcieut to satisfy 
the re<piirt!ments of s. 1 of the Sale of (loods 
Act, 189:i {b). 

Essentials ok a Contract. 

There cannot he a cmitract unless there lias been 
mutual assent to the terms. AVhethcr they be express 
t)r implied, a proposal and an acc<‘ptance of the proposal 
are tlie elements into which every contrac? may be 
aimlysed (c). In addition to tlitise, all contracts not 
under seal (ami contracts in restiaint. of trade, tlu^ngh 
under seal) recpiire consideration to suf)port them. 

(i) Proposal and Acceptance. 

A. may offer B. a book for sale at a certain price, 
and B. may say, “ I take it at your j)ric,e,” or A. may 
expose it for sale on a book-stall, and B. may, with 
A.’s assent, take it up and remuvti it, saying nothing 
„about price. In either case there is a clear (jontract — 
a definite proposal and acceptance ; in the latter case 
to pay the fair price of the bonk in return for the 
ownership. 

(a) Hanan v. Khrlich,[Vm] A. C. 30 ; llOllj 2 K. TL 1050. 

(b) Prestad Miners Co . v. Carncr, [1 910] 2 K. B. 770} affirmed 
[19U] I K. B. 425 ; and aec post, pp. 263, 265 267 

(c) But 8ee PoU(>ck on Contractii, pp. 5 -7, whore the umversM 
applicability of thix analysis is questioned. 
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The proposal need not be made, in the first instance, 
to any' particular individual, but may be made to the 
general public, provided that it can be accented by a 
definite person whose legal relations it was intended to 
affect. In Carlill v. Carbolic SmoJce Ball Co. (d), the 
facts were these : defendants issued an advei-tisement 
in which they offered to pay £100 to any person who 
should contract a certain disease after using a certain 
remedy in a specified manner and for a 8})ecified 
period ; the plaintiff duly used the remedy, and con- 
tracted the disease, whereupon the Court of Appeal 
held her entitled to the £100. Here was a definite 
proposal to anybody who would perform the conditions, 
and it was accepted by one of the persons to whom it 
was made^ Other exatnples of this kind are : advertising 
a reward for services to be rendered (e), advertising 
unconditionally in a time-table that a train will start at 
a given time (/). 

Further, the proposal must be accepted absolutely, 
and on the same terms as offered. If there is an offer 
to go to London for £50, which is accepted subject to a 
call being made at Guildford on the way, here is no 
contract ; but if the first party assent to this, here is an 
agreement not dependent upon the original offer, but 
on the acceptance of the counter-proposal (^). 

It is not always the party who makes the first over-^ 
bure who is the proposer. For instance, a tradesman 
advertises that he has a cheap lot of goods for sale ; 
he is not the proposer making an offer for a contract of 
(rf) [18931 1 Q. B. 250. 

(e) Williams v. Carwardine (1833), 4 B. & Ad. 021 ; Warlow y. 
Harrison (1858), 1 E. A E. 205. 

, (/) Dtnhn v. Great Nortlurti Hail Co, (1855), 5 E. A B. 800; Le 
Blastche v. (heal Xorthern Hail. Co. (1866), 1 C. P. D. 286. 

(j^) Hyde y. Wrench (1840), 3 Beav. 334. 
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sale, li<‘ but holding himself out as rwidy to consider 
offers niaio to liiin. So when a company ismies its 
prospectijs, and asks for applications for shares, it is 
very seldom that the company so words the prospectus 
as t(» make it a proposal to the public - it is usually but 
an advertisement that the company is ready tt) consider 
tiffors ; the application f(»r shares is then the proposal ; 
the allotment is the acceptance. The question is 
almost entirely one of fact, and must depend for its 
solution on the circumstances of each case (h). 

An aj^reement will he hindin*; when the proposal has 
been ilefinitely accepted, even thouj^h the parties 
oontemplat(3 that- the contract shall he, afterwards drawn 
up in a formal sliape (/). If there is a simple accoptr 
ance of an otTer, accompanied hy a statement that the 
acceptor desires that the off(T should he piit into some 
more forrmil shape, the mere reference to siu^h a d(5sirc 
will not make the ai^^reement already arrived at unen- 
forceable ; but if the agreement is made subject to 
conditions specified, then until those conditions are 
accepted there is no contract (k). It the contract is 
contained in (u)rrosp()ndence, the wlude of the letters 
must be looked at to see if the parties iiave ^()t beyond 
mere negotiation and have c(mclu(ie<l an agreement (1). 

An unaccepted proposal will not affect the rights f»f 
♦the parties, nor will a mere mental acceptance, urn 
' communicated to the proposer (m) ; hut tlie proposei 

(A) See and coutraMl (jrr.at Sorlkcrn JUuL ('o. v. Wilhun, (1874), 
li. R. 9 C. P. 16, and CarliU v. Varfwhc tiiwikr Hall Co., [1893] 

1 Q. B. 256. 

(i) BoUon Parln-crs v. Lambert (1889), 41 (,'h, D. 295. 

(A) Crossley v, Maycock (1874), 18 Ecj. 181. 

(1) Hiutey V. Uome-Payne (1879), 4 App. Ua«. 311. 

{») Bfogden v. Metropoliian RuH, Co. (1877), 2 App. Cas. 666, ft 
pp. 691, 692. 
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may waive notification by specifying a particular act 
which ho will agree to take as notice of acdeptance— 
e,g,y if the person making the ofi’er expressty or im- 
pliedly intimates in liis olTcr that it will suffice to 
act on the oiler, so acting will a sufiicient ac- 
ceptance (n). 

An acce])tance may be- tacit if of siicli nature that it 
can be communicated to the proposer ; an illustration 
of tills is the case of a p(*-rson who buys a ticket from a 
railway company containing words that the passenger 
agrees to take it subject to conditions on the back or in 
the time-table books of the company. If the jury is 
satisfied tliat the passenger Jiad rcas(»nal)le notice of the 
conditions, the acceptance of the ticket will be deemed 
to be a tacit a(‘cei>tancc of the conditions as pait of the 
contract (o). But in commercial transactions if a 
document is handed by one party to another and 
accepted by the latter as the contractual document, 
there is no obligation to call the att<mtion of tlie recipient 
to its conditions, and he will be bound by them unless 
the conditions are so printed or are in such a position in 
the document as to mislead a reasonably carefid business 
man (p). 

A proposal, if the mode of acceptance is specified, is 
not properly accepted, unless it is accepted in the pre- 
scribed manner— if the offerer say you must reply 
%y wire in twenty-four hours, he cannot be bound by 
any acceptance not conforming to this direction. 

A proposal may bo withdrawn at any time before 

(») CarltU V. Carbolic Smoke Itall Co., f 1983] 1 Q. B., at p. 270. 

( 0 ) Parker v. Souih Eastern Rail. Co. (1877), 2 0. P. D. 416; 
Headerson v. Stevenson (1876), L. R. 2 11. L. Sc. 470 ; Richardson v. 
Btwntree, [1894] A. C. 217 ; Flood v. Anchor Line, [1918] A. C. 837. 

ip) Rot V. R. .4. Xaylor, Ltd., [1917] 1 K. B. 712. 



Proposal and Acceptance. 


15 


acycptanc’e ; thus, a bid at an auction is not binding 
till accepfed by the fall of the lianiiuor (</) ; but for 
such witftdrawal to be ciTcctual tlio revocation must bo 
communicated to the other parly (r). If, when the 
oiler is made, the proposer says that he will keep the 
offer open for a certain time, he may nevertlu'loss revoke 
his proposal before tlie expiration of the time, if he has 
received no consideration for the promise to keep his 
offer open (s), and if he communit'ates his revocation 
beff)ro tlie other party accej)ts (<). When the proposal 
is made by jjost, and whenever tlie ciicumstances are 
such that, according to the ordinary wa}s of mankind, 
the post might bo used as a means of communicating 
the acceptance of an offer, the acceptance is complete as 
soon as it is post<3d, and neither acceptance nor proposal 
can be revoked after that time (w). A revocation cannot 
take place after the acceptance has boon duly posted («), 
although it may not have arrived (a), or may trover 
arrive (y) ; and to bo of any avail the revocation of a 
proposal must reach the acceptor before he posts or 
telegraphs his acceptance (r). The acceptor, by posting 
the letter, has put it out of his control, and done an 
extraneous act which clenches the matter, and shows 
beyond all doubt that each side is bound (z). In this 

[q) Payne v. Cave (17SS>), 3 T. R. 14S. 

(r) Byrne v. Ticnfwven (18S0), !i C. 1*. U. 344 ; Hkveiuton v. 

McLean (ISSO), 5 Q. B. D. 340, « 

i») Soullcdgc V. Grant (182B), 4 Bing. (>G3 ; Dxekemon v. Dodd* 
(1876), 2 Ch. I). 403. 

(i) Byrnes. Van 2 un haven , supra. 

(tt) Uenthorn v. Fraser, [1802] 2 Ch. 27. 

{*) Dunlop V. Higgins (1866), 1 H. L. C<a». 38 1 ; Harris C'oft 
(1872), L. R. 7 Ch. 687 ; Byrne v. Van Tienhoven, supra ; Stevenson 
McLmn, supra. 

(y) Household Fire Insurance Co. v. Grant (1879), 4 Ex. D. 216. 

(*) Lord Blackburn in Brogden v. Metrofolitan Bail Co. (I87T), 

2 App. Calk 666, 691. 
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connection the cases of Adam v. Liridselt (a) and 
Byrne v. Van Tienhoven {h) are in point*. In the 
former, A. wrote, on September 2nd offering to sell 
wool at a price, and asking for an answer in course of 
post ; the letter being misdirected, reached only on the 
7th ; the answer, an acceptance, was sent at once, and 
came on the 9th, but the wool had been sold on the 
8th. It was held that the buyers could recover for 
non-delivery of the wool. In Byrne v. Van Tienhoven^ 
defendants offered goods for sale to the plaintiffs on 
October 1st ; on the 11th the letter arrived, and was 
accepted by wire at once. On the Stli, the defendants 
hod written withdrawing the offer, and this was received 
on the 20th. The withdrawal was hold to be too late. 
“Lindlkv, J., said : “ It has been urged that a state 
of mind not notified cannot bo regarded in dealings 
between man and man, and that an uncommunicated 
revocation is, for all practical purposes, and in point of 
law, no revocation at all.” This view the learned judge 
adopted. 

The proposal may lapse otherwise than by revocation 
— e.g,, by lapse of a specified time, by lapse of a 
reasonable time (c), or by death (d the proposer or 
acceptor before acceptance. 

(ii) Consideration. 

This has been defined as “ some right, interest, profit, 
or benefit accruing to the one party, or some forbear- 
ance, detriment, loss, or responsibility given, suffered, 

<& undertaken by the other ” (d). It is divisible into 
r 

(a) (1818), 1 & AW. 681. 

tb) Supra, p. 16. 

Vc) ^msffaie Hotel Co. v. Montefiore (18(i6), L. R. 1 Ex. 109. 

(<j) Currie, v. Afiw (1876), L. R. 10 Ex., »t p. 162. 
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exeiukdy oV cxicutory^ and past or present. Executed 
consideration exists in (e.y.) tlic following case : when 
A. agrees to sell a horse to H.. and inmiediatoly takes 
the money and gives the horse ; but B.’s consideration 
is executt>ry if lie is to pay the money at a future time. 
In either case theie is a present consideration. A past 
coiLsideration exists when a promise is made to pay for 
services already gratuitously rendered, in jespect of 
which no legal liability was incurred }>y the party 
benefited. Such a promise, altliough it may be based 
upon a moral oliligatiim, is not binding. Sir William 
Anson lays down the following genmul rules as to 
consideration : 

1. It is u<*ce.s.sarv (o the validity of <‘very contract not 

under seal. 

2. It need not be ade<[uale fo the promise, but must 

be of some value in the eye (»f tlui law. 

3. It mu.st bo legal. 

4. It must jiot be past (c). 

1. That there must bo some, considerati<>n to support 
even a written contract, unless the contract be under seal 
or of record, is a principle of our law, for Ex nu(h jhkUi 
non oritur a^tio. This was clearly expressed in the case 
of Rann v, Hughes (f). It might seem at first- glance 
that bills of exchange and .similar instruments arc 
exceptions, but such i.s not the case ; by the (justom of 
merchants, these import consideration —i.c., considera- 
tion is presumed, but, as between immediate parties, 
this presumption may bo rebutted. 

2. Once consideration i.s proved, adequacy is not 
important : the contract may be in consideration of £10 
or £100, or of 10s. The contract may be enfmeed, if 
(c) l*v of Contracta < 1 4th ed. ), p. OH, (/) (1778), S T, K. IJ50. 
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the promise is “ either for the benefit of the &efeud£Mit, 
or to tlie trouble or prejudice of tlie plaintiff ” (g). 
“ The adequacy of tlie consideration is for tlie parties to 
consider at the time of making the agreement, not for 
the court wlion it is sought to be enforced {h). But 
the consideration must exist, and be real. A mere 
pretence of it will not suflicc. Thus work done, how- 
ever little, would sullice as consideration for a sum of 
money, howevei* great ; but gratitude would not support 
a promise, any more than would blot)d relationship. 

Thus, the following are sullicient to support a con- 
tract : Payment of money, compromise of an action, 
giving up a claim whi(;h has been honestly made, though 
in fact the claim is one which could not have been 
enforced ^i). Inconvenience sustained at the rei^uest 
of one party may be good consideration — r-.g., the 
constant snitling at a smoke ball (k). A forbearance to 
sue on request will be good consideration, though tliere 
be no binding contract not to sue (/). 

The following are examples of agreements which are 
bad not on the ground of inadequacy, but of non-exist- 
ence of consideration : A promise founded on moral 
obligation alone (m) ; a promise to do what the promisee 
can legally demand already ; but if a third party asks a 
contractor to carry out his contract, this may be good 
onsideration as between the contractor and the third 
►arty. Thus, in Shadwell v. Shadwell (n), an uncle 

{g) Com. Dig. Aotion on the Case in Assumpsit, B. 1. 

(A) Blackbukn, J., in BoUon v. Maddvn (1874), L. K. 9 Q. B., at 
►.67. 

(•) Miles V. New Zealatul Alford EsUite Co. (1886), 32 Ch, D. 266. 

(A) CarlUl v. Carbolic S7Hoke Ball Co., [1893] 1 Q. B. 266. 
p (/) Crtars v. Hunter (1887), 19 Q. B. D. 341. 
in) Eastwood v. Kenyon (1840), 11 A. & K. 446. 

(») (1860)i 9 C. B. (N.8.) 169. 
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off^ed auViiiiuily to his nephew if lie would carry out 
a previously iiriau;j;ed ciij^ageinent with A. B., and 
fulfilnieut*of tlic hitter was iiold enougli to support the 
unclo's^proniise. Payment of a smaller amount cannot 
alone be coiisideiation for disidiuri'e from an agreement 
to pay a largtM- amount (o). In Foukes v. Beer (/?), a 
debtor agreed to pay a judgment debt by a part pay- 
ment down, the remainder by instalments, the creditor 
meanwhile agreeing not to proceed with his legal 
remedies. The House of Lords held that the debtor 
gave no consideration, as he could have been made to 
do what ho ilid independently of his later promise ; 
though had a bill of exchange been given, this would 
have probably amounted to good consideration (q ) ; 
and clearly if the smaller sum had been, by agreement, 
paid befoie the full paynieiit became due. In view of 
this it may be dillicult at first sight to iind the con- 
sideration for a composition with creditors, hut it 
exists in the, mutual surrender by the (u editors of their 
individual claims, and not in the payment of a smallor 
sum for a greater (r). 

The rule in equity as to ade<juacy of consideration is 
the same as at law, hut equity is always on the look-out 
to defeat fraud, undue inlluencc, etc., and in many 
cases inadequacy of consideration is very material to a 
proper decision. 

3. The legality of the consideration will be dealt with 
below under the general head of Contracts wLich the 
Law will not enforce. 

(o) Cupiber V. H awf (1721), 1 iSni. L. (’. (I2lli eit) 370. 

(p) (18S4), 9 App. Cas. 605. 

(?) Sibree v. Tripp (1S46), 15 M. & 23; Bvhkr v. Bridge 

(1888), 37 Ch. D. 406. 

(r) Qood V. 2 B. & Ad. 328. 
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4. The consideration must not be past. ^ “ A ni^re 
volimtary courtesy ” is not sufficient to support a sub- 
sequent promise (sj. Thus, the mere cxisteWe of an 
antecedent debt is not sufficient valuable consideration 
for a security <:fiven by the debtor (/). But if there is 
an express or implied agreement to give time for pay- 
ment, or if the creditor in fact forbears to sue on the 
faith of the security, even for some indefinite lime, such 
giving of time or forbearance will constitute sufficient 
consideration. Securities so given will therefore seldom 
be impeachable for want of consideration in cases where 
the fact of their execution has been communicated to the 
creditor, and he has not immediately sued the debtor (u). 

The following appear to be exceptions to the general 
rule : (i)^it is said that a past consideration will be 
enough, if it has been given at the recpiest of the person 
making the subsequent promise^-c.ir/., if A. requests B. 
to do certain work for him, and some time afterwards 
says, “ You shall have £10 for that,” the consideration, 
though past, is good (x) ; (ii) where a party originally 
received benefit from the consideration, but some law 
Statute of Limitations) prevents the giver of the 
consideration from enforcing his rights, a promise by 
the party who received the consideration to perform his 
contract will bo considered good (//). 

(rf) See notes U) lAimplcigh v. litaitliuYni (IClfi), 1 Sm. L, C. 
{I2thed.)ir>l). 

(1) Tlie law is otherwise with res])cct to bills of exchango. See 
pogl, p. 324. 

(a) Wigan v. Engluh and Scoltifth Assumnie xlssociaiimit [1909] 

Ch. 291. 

(a;) Possibly this is no exception to the general rule ; a promise to 
Ay may be implied, and the £1U may bo evidenoe of what would be 
the proper sum {Stemrt v. Ca^ey, [1892] 1 Ch. 115.) 

• (y) Jnight v. Reed (1836), I H. & i\ 703. Formerly under this 
rule an infant, on coming of age, might give a valid promise to pay 
bis old debte. But now see the Infants' Relief Act, 1874, post, p. 3^ 
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tIONTRACTS WHICH THE LaW WILL NOT ENFORCE. 

Some agreements are unenforceable ; some are merely 
voidahfe or subject to repudiation at the option of one 
of the parties. Such are contracts obtained by fraud, 
which may in certain cases be set aside by the party 
defrauded (z). Other contracts are absolutely void, 
i.e., tlu\v are altogether destitute of any lei'jal effect. 
The latter class includes ilUyal contracts or sucli as 
having; all the pr(»per characteristics of a contract, the 
court will not enforce, either because they offend 
against public poli(;y, or becau.^e some statute forbids 
their enforcement. It is important to bear in mind 
that void contracts are not necessarily illegal, and that 
illegal conti'ucts are not necessarily criminal. When 
the contract is HlAUjal the court will of its o^^n motion 
refuse to enforce it, even though tlie illegality has not 
been pleaded by the defendant (a). ^ 

The presumption is in favour of validity, and every 
contract is coasidered valid unless it falls within some 
of the classes mentioned beh)W ; if there is any serious 
doubt, the court iucliiies rathei- towards supporting 
than towards upsetting an agreement. This is lispecially 
the case as regards contracts which arc attacked as 
being contrary to jmblic policy -t.c., such as it is 
deemed impolitic to recognise. At one time the 
tendency was to av(ud many agreements on this ground, 
but the modern tendency is the reverse. Tlic limits of 
'the doctrine of public policy have now been settled by 
the House of Lords in the case of Janson v. DrieJonteiuP 
Comolidafed Miim, Limited (b). A judge is not at** 

{z) Soc post, p. 100. 

In) Scott V. lirmon, [IS92] 2 Q. H. 724. 

(6) [m2] A. C. 484. 
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liberty to derlaie a contract to be contrar/ to pnj^lic 
policy merely becaiuso in liis view it is inexpedient. 
The class of proliibit(‘>d contracts must be lireated as 
defined and ascertained, and no court can invent a new 
head of pulilic policy. “ It is always an unsafe and 
treacherous ^Tound of le^^al decision ” (c). In Printing 
and Numerical Co. v. Sampmn (d), .Iessei., M.R., said, 
“ You have this paramount policy to consiiler — that 
you are not li^^litly to interfere with the freedom of 
contract.” 

The common law rule is, Ex turpi causa now oritur 
actio. A contract for an object in itself innocent may 
be void if an illegal or immoral purpose is intended. 
Thus in Cannan v. Bnjee (c), plaintiff lent defendant 
money to pay for losses on illegal stoclc transactions, 
and Abbott, C.J., said, “ It is impossible to say tliat 
the making such payment is not an unhuvful act ; and 
if it bo unlawful in one man to pay, how can it be 
lawful for another to furnish him with the means of 
payment ? ” So whore a brougham was supplied to 
a prostitute, and the evidence showed that the payment 
to be made was not to depend upon amounts earned, 
yet that the lender knew of the immoral object with 
which the carriage was hired, the court declared the 
contract illegal (/). Amongst contracts recognised by 
the common law to be illegal are : agreements of 
an immoral nature a promise of marriage made 
by a person who is already married to the knowledge 
of the promisee cannot in general be enforced after the 

(c) Per Lord I>\v*y, ibid., at p. COO. 

(d) (1876), 10 Eq. 462. 

(e) (1819), 3 B. Aid. 179. 

If) Pearce v. Brooks (1866), L. R. 1 Ex. 213. 
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death of the spouse (g)]^ agreements to commit a crime 
or a civil ^oiig ; contracts for the sale of public offices ; 
contracts Vhcroby a person undertakes for reward to 
use hi# position and influence to obtain a benefit from 
the Governmenf, (h ) ; trading witli an enemy (i ) ; 
contracts imj)oding justice \e.g., taking money to stifle 
a prosecution {k), | and contracts in fraud of the Revenue. 
Marriage brokage conf.racts are illegal, whether the 
object is to bring about a marriage with a particular 
person, or to introduce a number of j^ersous with a view 
to marriage with one of them (0- An agreement with 
newspaper j)ropiietors to suppress comment is illegal, if 
it is not (jonsistent with the proper conduct of the 
newspaper in the public interest (m). Certain contracts 
in restraint of trade and contracts involving maintenance 
or champerty are also unlawful. 

Contracts in Restraint of Trade . contract in 
restraint of trade is one which restricts a person ftom 
freely exercising his trade or profejision. Where the 
restraint is not general, it nmy be limitA^d in one or 
more ways, as by prohibiting the exercise of a trade for 
a definite time, or within a certain radius, or with 
particular persons. Thus, a covenant not to exercise 
the trade of a baker within the parish of St. Andrew’s, 
Holborn, for five years, is limited as to space and 
time. 

A contract in general restraint is one which pi ohibits 
the exercise of a trade throughout the kingdom, and 

{ 9 ) WiUon V. Carnkij, [1908] 1 K. B. 729. 

(A) Montefiore v. Motor Components Co., [1918] 2 K, B. 241. 

(•) PoUs V. Bell (1800), 8 T. R. 648. 

{k) WiUums v. Bayley (1886), L. R. I II. h. 200. 

(() Hmnann v. Charhsworth, [1906] 2 K. B. 12». 

{«•) BevdU V. Dominion of Camula Nevfs Co., [1916] 3 K. B. 666. 
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such a contract was formerly regarded as ipsa facto void. 
This distinction cannot now be considered as* universally 
applicable, but the law will not permit any one*to restrain 
a person from doing what his own interest and the public 
welfare require that he should do (n). However, the 
changed conditions of modern commerce have involved 
corresponding changes in the views of judges as to what 
is, and what is not, contrary to the public interest, and 
accordingly in a very special case a restraint unlimited 
in area or unrestricted as to time will be upheld (o). 
The true test is whether, in view of all the facts, the 
restraint imposed is reasonable and necessary for the 
protection of the party intended to be benefited, and 
then, if not otherwise injurious to the public interest, it 
will be valid (o). The nature of the contract must be 
regarded,* for a much wider restraint will generally be 
justified to protect the goodwill of a business for which 
,a fqll consideration has been paid, or to guard against 
the divulging of trade secrets, than would be lawful in 
the ordinary case of master and servant (o). Questions 
of restraint of trade usually arise in connection with 
contracts between master and servant or the vendor and 
purchaser of a business, but any other kind of contract 
may offend against this head of public policy. Thus, an 
igreement between manufacturers to control the market 
n a particular commodity, by restricting output, 
limiting sales and fixing prices may be illegal if it is 
inreasonable as between the parties or injurious to the 
public, but such a contract to regulate supply and keep 

(m) Bsst, O.J., in Homer v. A/ihford (1826), 3 Bing. 326. 

(o) Nordenfelt v. Maxim Nordenfelt Co., [1804] A. 0. 535 ; Meuon 
r. Provident Clothing and Supply Co,, i Herbert 

Morris, Ltd. v. Saxelby, [1916] A. C. 688. It is for the judge, and 
hot the jury, to decide as to the reasonableness of the contract. 
Ooroden and Pook. Ltd. v. Pook. [1904] 1 K. B. 45. 



CONTRilCTS WHICH THE LaW WILL NOT ENFORCE. 25 

> 

Up prices Is not necessarily injurious to the public, 
because an ili-regiilated supply and unremunerative 
prices may bo more disadvantageous (p). Even the 
person *for whose benefit a restraint is imposed may 
object that it renders a contract illegal (g). 

All contracts in re^straint of trade, even though 
under seal, require consideration to support them (r). 
The terms (jf these agreements are divisible, and, if 
readily separable and not part of the main purport and 
substance of the clause, those wliicli may be carried 
out are not deprived of effect by those which' are 
illegal (.9). 

A contract in restraint of trade is part of the good- 
will of a business, and for this reason is treated as 
assignable in the absence of any special provision to the 
contrary ; it accordingly passes with the goodwill so as to 
enable the purchavser to enforce the contract in his own 
name (/). If a contracjt of service is repudiated on the 
part of the master by the wrongful dismissal of the 
servant, the latter is no longer bound by a clause 
restrictive of his right to trade (m). 

Contracts involving Maintenance or Champerty , — 
Maintenance “ is when one officiously intermeddles in a 

(p) North WeMern Sait Co. v. Electrolytic Alkali Co., 11914] 
A. C. 460, 'per Lord Haldank ; AmuA and Co. v Jlrathrote, [1918] 

1 K. B, 418, C. A. 

iq) Evans and Co. v. Ucathcote, supra. 

{r) See Mitchd v. ReynoUs (171 1), 1 Sra. L. V. (12tli ed.) at p. 461. 

-(«) Price V. Oreen (1847), 10 M. A W. 340; liaker v. Hcdgecock 
(18M), 39 Ch. I), sio ; Mason v. Provident Clothing Co., [l913] 
A. C., at p. 746, per Lord Moulton ; OoldsoU v. Goldman, [1916] 

1 Ch. 292, C. A. 

(<) Jacoby v. WhUmore (1883), 49 L. T. 336. 

(«») Oeneral BiUposting Co. v. Atkinson, [1908] 1 (U>. 637 ; [1900] 
A. C. 118. The eompulMry winding-ep of a company im equivalent toa 
a wrongful dumiasal {Mea-^urfs Bros., lAmited v. MiosnreM, [1910] 

9 Ch; 248). 
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feuit depending in any court, which no way "belongs to 
him, by maintaining or assisting either party with 
money or otherwise, to prosecute or defend it. Cham- 
perty is ... a bargain by some person, with a 
plaintiff or defendant, to divide the land or other 
matter sued for between them, if they prevail at law ; 
whereupon that person, who is called the cliamperlee, 
agrees to carry on the party’s suit at his own 
expense (x). Taking a transfer of an interest in 
litigation as security is not champerty. Moreover, 
maintenance is lawful where the persons maintaim’ng 
have a legal (not a mere sentimental) interest in the 
subject-matter of the action (y). And a supply of 
funds fairly and openly, and with an intention partly 
charitably, is not necessarily against the policy of the 
law ( 2 ) ; nor is a contract of indemnitv given by a 
trader, acting in the legitimate defence of his com- 
moHjial interests ; although under the contract it may 
become necessary to provide funds for the defence of 
actions (a). 

He who wrongfully maintains another in litigation 
is liable to an action for damages at the suit of the 
person injured, if special damage has been occasioned to 
the latter by the maintenance (6). 

(of) Chitty, Ck)ntractfi {16th ed.) p. 663 ; and see Termes de la Ley, 
Co. Litt. 368 b; liradlaugh v. Netcdcgate (1883), 11 Q. B. D. 1. 

(y) See Andtrson v. Raddiffe (1868), 28 L. J. Q. B. 32 ; (1800), 
29 L. J. Q. B. 128 ; Ram Goomar Cmtdoo v. Ghunder Ganio Mookerjee 
(1877), 2 App. Cas. 186, 210; Guy v, Churchill (1889), 40 Ch. D. 
481. 

(») Harris v. Brisco (1886), 17 Q. B. D. 604 ; Alabaster v. Harness, 
[1896] 1 Q. B. 339. 

(а) British Cash and Parcel Conveyors y. Lamson Store Service Co., 
[1908] 1 K. B. 1006. 

(б) Neville v. London '^Express** Netvspaper, Ltd., [1919] A. C, 
368. 
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Statutory Provisions, 

Contract-fl forbidden by statiiteft cannot be enforced, 
whether tliey are forl)iddeD expressly or impliedly. A 
question frequently arises whether a ^dven act is for- 
bidden by a statute or not. One rule has been laid 
down thus : if Parliament affixes a penalty to the com- 
mission of a given act, it does not forbid that act if the 
penalty is inflicted merely for revenue juirposes — e.g,, 
penalty for not. taking out a lic^encc to s(‘ll tobacco (c) ; 
but if the act is forbidden for the protectifui of the public, 
the contract is ill(‘gul (d). 

The following are cases of contracts made void by 
statute : 

(a) Gaming and Wagering Contracts . — Py the Gaming 
Act, 1845, s. 18, “ all contracts or agreements, whether 
by parole or in wiiting, by way of gaming or wagering, 
shall be null and void ; and no suit shall bo brought or 
maintained in any court of law or equity for recovering 
any sum of money or valuable thing alleged tf) be won 
upon any wager, or which shall have been deposited in 
the hands of any person to abide the event on which any 
wager shall have been made.” Securities deposited with 
a stockbroker to secure payment of “ differences ” in 
favour of the broker are not within these words, and may 
be recovered from the stockbroker (c) ; but not money so 
deposited if it has been appropriated to losses, because 

(c) Johnson v. Hudson (1809), 11 East, 180. 

id) For a further tost, see Coj}e v. Howlands { I HSd), 2 M. A W. 148? 
in which Parke, B., said that if the statute is intended to forbid thcji. 
act, the question of revenue purpose or non-revenuo puriKJse could not 
aff^ the matter. See also Viciorian Dayltsford SyndkaU t. DoU, 
[1906] 2 Ch. 624 ; Whiteman v. SadUr, [1010] A. C., at pp. 626, 633 
d soq. 

(e) Universal Stock Exchange v. StrachaUf [1896] A. 166. 
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that is equivalent to a voluntary payment vi*ith know- 
ledge of the facts (/). Money deposited with a stake- 
holder to abide the event of a wager may be recovered 
if its return is demanderl before it has been paid over to 
the winner (g). 

The essence of gaming and wagering is that one party 
is to win and the other to lose upon a future event, which 
at the time of the contract is of an uncertain nature — 
that is to say, if the event turns out one way A. will lose, 
but if it turns out the other way he will win ” (A). To 
mercantile men, the importance of the statute lies in 
the effect it may have on Stock Exchange transactions, 
which are specially dealt with in the chapter on that 
subject {i). 

Gaming and wagering contracts arc void but not 
iUegal {k) ; no offence is committed in making a wager, 
but the courts will not enforce the contract. Thus it 
willjbe entirely at the option of the promisor whether 
or not he pay the debt ; he may do so if lie likes ; if he 
does, the money cannot be recovered. It would follow 
from this, that if an agent be employed to make the bet, 
the principal cannot set up the statute as a defence to an 
action by the agent for money paid in respect of a loss ; 
the agent could sue on the implied contract to indemnify 
him in regard to moneys properly expended for his 
prinoipal, as there is no violation of the law in paying 
bets at the request of the principal (1 ) ; and until the 

(/) Strachan v. Universal Stock Exchange, [1895] 2 Q. B. 697. 

4 , (Sf) Hampden v, Walsh (1876), 1 Q. B. 1). 189. 

ih) Thacker v. Hardy {ISIQ), 4 Q. B. 1)., at p. 695, per Cotton, L.J. ; 
iUid see Richards v. Starck, [1911] 1 K. B. 296. 

(i) See post, pp, 629, 6.30. 

(Jb) See Saxby v. FuUon, [1909] 2 K. B., at p. 227 : per Bugkliy, 

o. 

(0 ^ y. Anderson (1884), 13 Q. B. D. 779. 
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Gaming A;t, 1892, such was the law ; but now by that 
Act it is jjrovided that “ any promise, express or implied, 
to pay any person any sum of money paid by him under 
or in respect of any contract or agreement rendered null 
and void by the [Gaming Act, 1845], or to pay any sum 
of money by way of commission, fee, reward, or otherwise 
in respect of any such contract, or of any service in rela- 
tion thereto or in connection therewith, shall be null and 
void, and no action shall be brought or maintained to 
recover any such sum of money.” But this statute does 
not enable a person who has received money for bets made 
by him on behalf of another to retain it (m). 

Negotiable securities given in payment of bets on 
games and horse races, or for the repayment of money 
knowingly lent for gaming, are deemed to have been 
given on an illegal consideration ; as between immediate 
parties they are unenforceable, but holders in due course 
may sue upon them ; the giver of the, instrument being 
then entitled to indemnity from the payee (n). iVlthough 
money lent for the purpose of gambling in a foreign 
country, where the game in que.stion is not illegal, e.g,^ 
to play roulette at Monte Carlo, may be recr>vcred by 
action in England (o) ; if a negotiable instrument 
payable in England be given for the amount advanced, 
the security (and probably the debt also) will be bad (p). 

(b) Sales and Trading Contracts on Sundays. — ^The' 
Sunday Observance Act, 1677, forbids trading in course 
of the contractor’s ordinary calling, and contracts made 

(m) Dt McUlos V. Benjamn (iS94), 63 L. J. Q. li. 248. 

(n) See the Gaining Act, 1710, as amendorl by the Gaming Act, 
1S35; Gotding v. Bradlaw, [19)9] 2 K. B. 238. 

(0) SasAy v. FuUon, [1909] 2 K. B. 208. 

(p) Mmdis V. Owen, [1907] 1 K. B. 746. 
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on Sundays in the course of such trade are, T?tth certain 
exceptions, unenforceable. A bill of exchange, pro- 
missory note or cheque dated on Sunday is good (^f). 

(c) Leeimn's Act (30 & 31 Viet. c. 29) renders void 
the sale of shares in a joint stock banking company, 
unless the contract sots forth in writing the nunibers of 
the shares as stated in the register of the company. 

(d) Contracts contravening the Momy-hruhrs Act, 
1900.- -See post, pp. 71, 72. 


(e) Registration of liusitiess Names Act, 1910. — Any 
person wlio fails to comply witli the requireiuents of this 
Act in relation to a business carried on by him cannot 
enforce by action any business contract made or entered 
into by or on his behalf at any time while he is in 
defaiilt(r). But the title to property of which the 
defaulter has obtained complete possession is not 
affected (s). 


Effect of Illegality.— As a rule, illegality avoids the 
whole contract ; but if there be an independent stipu- 
lation, the exercise of which would not affect the agree- 
ment as a whole, the illegality of this stipulation will 
not avoid the whole contract. “ Tlio general rule is, 
that where you cannot sever the illegal from the legal 
part, the contract is altogether void ; but, where you 
^ sever them, whether the illegality bo created by 


q) Billa of Exchaug« Act, 1882, b. 13. 

(r) Sootion 8. Tho Court lias power for sufiioient cause to grant 
mliel against tho disability imposed by the section. 

(«) Danid v. Rogen, [1918J 2 K. B. 228, C.A. 
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statute or by the common law, you may reject the bad 
part and rAain the good ” (t). 

Can mdney paid under an illegal contract be re- 
covered '( This will depend upon wliether tlie contract 
has been executed or is still executory. In Taylor v. 
Bowers (a), Mellisii, L.J., said : “ 11 money is paid, 
or goods delivereil, for an illegal purj)ose, the person 
who liad so paid the money or delivered the goods may 
recover them back before the illegal purpose is carried 
out ; but if lie waits till tlic illegal purpose is carried 
out, or if he seeks to enforce the illegal transaction, in 
neither case can he maintain the action." It has been 
decided that ho cannot recover if the illegal contract 
has been can ied out even partly (a:). But the courts 
take a special view of mariiage brokago' contracts and 
will order repayment of money, even when loincthing 
has been done in part performance of the contract, or 
even when the marriage has taken place (y). 


Capaoitv to Contract. 


Every person is presumed to have capacit}’ to contract, 
but there are certain persons whose status, age, or con- 
dition renders them wholly or partly incapable of 
binding themselves by a contract — e.y., infants. In- 
capacity must be proved by tlie party cluimiug the 
benefit of it, and until proved the onbnary presumption 
remains. The incapacity may be sucli as to make the 
attempted contract null and void, or it may bo such as 


Wjllks, ill Fickeriny v. llfracwnbe Hail. 

L. R. 3 (J. P. 235, at p. 250 ; cited by Cnm’y, J., in Baker v., 
aedgecock (1B88), 39 Ch. D. 520, 522. 

(«) (1876). 1 Q. R. J). 291. 

(*) Kearley r. Thompson (1890), 24 Q. B. D. 742. 

(4f) Uermann v. VharUsworth, [1905] 2 K. B. 123. 
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to render it voidable ; in the latter case the contract 
remains valid until the option to render it invalid is 
exercised by the person entitled to avoid it. 

(’ONTRACTS WITH INFANTS. 

A person under twcntv-onc years of age is an infant, 
and as the law does not recognise fractions of a day, a 
person attains his majority at the first instant of the 
day preceding his twenty-first birthday. Some con- 
tracts cannot be validly made by an infant. By s. 1 of 
the Infants’ Relief Act, 1874, “ all contracts, whether 
by specialty or by simple contract, henceforth entered 
into by infanta for the repayment of money lent or to be 
lent, or for goods supplied or to bo supplied (other than 
contract^ for iiccossaries), and all accounts stated with 
infants, shall be absolutely void : Provided always, that 
this enactment shall not invalidate any contract into 
whlfeh an infant may, by any existing or future statute, 
or by the rules of common law or equity, enter, except 
such as now by law are voidable.” This section, it 
will be observed, applies only to contracts relating to 
the sale of goods, the loan of money, and accounts 
stated (s). If an infant enters into any of these contracts 
the contract is absolutely void for all purposes ; even a 
mortgage of land belonging to an infant to seeme ad- 
vances which the infant has expended in building on the 
land will be set aside (a). 

An infant cannot be made liable in respect of a contract 
which is void under the Infants’ Relief Act, 1874, in any 
form of action. Thus, if an infant induces a person to 
lend him money by fraudulently representing himself to 

(«) Seo Duiuan v. Dixon (1890), U Oh. D. 21 1. 

(a) elc. Building Bocitly v. Thuukm, [1003 A. iX 0^ 
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De ot Mil ago, he cannot be sued for money lent, or for 
money ha<fand received by him for the use of the lender, 
or for danlages for fraud {b). 

The'Betting aiol Loans (Infants) Act, 1892, makes 
absolutely void an agreement by a person after he 
comes of age to pay any money which in whole or in 
part represents, or is agreed to be paid in respect of, 
any loan which made to an infant is void ; and any 
instrument, negotiable or not, given in pursuance of 
sucli agreement is also absolutely voi<l against all 
persons whomsoever. Such agreements arc, liowever, 
only avoided in respect of money payable under them 
on ac(!ount of such previous loan and will be valid to 
the extent (d any new advance. 

At common law. an infant’s contracts w’cre vtudable, 
not Void (c) ; that is t-o say, unless the infant rep\jdiatod 
them, they were valid and enforceable against him ; he 
could always enforce them himself. The general tule 
seems to have been that if the contract was to be sus- 
tained, the infant must expressly ratify it on reaching 
ftill age. But there are certain classes of contract which 
are deemed to be adopted unless the infant expressly 
repudiates them within a reasonable tirn(i (d) of reaching 
his majority ; and the infant’s ignorance of his right to 
repudiate will not relieve him from the consequences of 
undue delay in exercising that right (e). Wliat amounts 
to a reasonable time is in each case to be determined on 
the particular facts (/ ). This latter group of contr^ts 

(6) Ledie (R), lid. v. [19141 3 K. B. W)7. T 

(e) This is the general opinion. See Pollock on (Contracts (8th ed. ), 
pp. 88 et teq. 

(d) Re Ordnance Co. (1869), L. R. 4 Ch. 31 ; and Slbea't 

Cws(mO),L.R.6Ch.302. 
it) CameR v. Harrison, 11916} 1 Cb. 328. 

{f)Rdwards v. Carter, [1893} A. C, 360, a marriage Metqrmeni case, 
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consists of those which are incident to interests in perma- 
nent property, and includes contracts of tenancy, 
partnership, contracts to take shares, and marriage 
settlemcntB. An infant who remains in partnership 
after attaining his majority will be held liable as a partner 
for debts accruing after he comes of ago. “ If he wished,” 
says Best, J., in a similar case, “ to he understood as no 
longer continuing a partner, he ought to have notified 
it to the world ” {g). An infant may hold shares in a 
company, and if when he becomes of age he does not 
repudiate them, he will be deemed to have ratified the 
contract to purchase, and will be liable to be placed on 
the list of contributories (h). If he make a lease and 
accept rent after coming of age (f), or if he continue 
to occupj^ under a lease (j), in either case he will be 
considered to have adopted the contract ; though, had 
he wished to do so, he could have avoided the lease {k). 

The common law has, in this relation, been somewhat 
altered by s. 2 of the Infants’ Relief Act, 1874. This 
section provides that “ no action shall be brought where- 
by to charge any person upon any promise made after 
full age to pay any debt contracted during infancy, or 
• upon any ratification made after full age of any promise 
or contract matle during infancy, whether there shall or 
shall not be any new consideration for such promise 
)r ratification after full age.” This section is not limited 
to the contracts mentioned in section 1 of the Act, e.g.^ 
rnejfe ratification of a promise to marry is not binding (/) ; 

(jjf) Ooode V. Harritm (1821), 5 B. & Aid, 169, 160; and see per 
Lord Hkhschri-T-, in LnvcU v. Bmurhamp, [1894] A. C., at p. 611. 

(A) Me BlakeJy Ordnance Co , supra, p. ,13. 

ft} Baylis V, (1816), 3 M. «fc 8. 477, 481. 

ij) 1 Rolle Abr. 731, 

{ k ) Per Gibbs, C.J., in Holmes v. Blogg (1818), 8 Taunt. 608. 

(1) Coxhead v. AhiUts (1868), 3 C. P. D. 439. 
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nor, does t|ie section affect such contracts as leases, 
partnerslii^s, and agreements to take shares ; to these 
the old law ajjplies. and the infant who desires to get out 
of liability on them oiiist repudiate within a reasonable 
, time of attaining his majority. 

There are two contracts of a nature similar to each 
' other, which arc allowed to be good even ai^ainst an 
I infant ; if taken as a whole, the agreement is not so 
I much t^) t)io detriment of the infant {is to render it un- 
‘ fair that he sliould be bound by it (m ) ; such are contracts 
of apprenticeship aiul service. The court, if satisfied 
that the cont ract is reasonable and for the benefit of the 
infant, will enforce its provisions even against liim (n), 
even if the contract is executory (o) ; otherwise it will 
not (p). If Jill infant s contract of service confains un- 
reasonable stipukitions in restraint of trade and these are 
severable, tlie V(jid stipulations maybe rejected and the 
operative part of the contract, if otherwist* unobjection- 
able, enforced {q). 

An apprentice cannot be sued on his covenant in the 
deed to serve (r), but a covenant for the payment of a 
fair and reasonable premium may be enforced against 
him when he comes of age (.s) ; and so may a reasonable 
restrictive covenant not to compete in business after the 
cessation of the apprenticeship (i). 

(m) Smith, L.J., in FU>mr v. Ijondon and yorth WrMmi Hail. Co.. 
11894] 2 Q. B., at p. (iS. 

(n) GU^nts V. Ijojukni and Sorlh Western Rail. Co., [1894] 2 Q. B. 
482 ; Green v. Thompson, [1899] 2 Q. B. 1, 

(o) Roberts v. Gray, [1913] 1 K, B. 520. 

(p) De Francesco v. Barnum (I8W), 43 C;h. I). 105 ; 45 Ch, I) 430 j 
Com V. Matthews, [1893] I Q. B. 310. 

(?) Bromley v. Smith, [1909] 2 K. B. 236. 

(f) Qylbtri v. iVticA^r (1630), Cro. Car. 179. 

(4) If otter V. Rperard, [1891] 2 Q. B. 369. 

(0 Gadd V. Thompson, [1911] I K. B. 304. 
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If an infant carries on business, ]ie is n<|t liable^ on 
contracts made by him in the course of trade («). 

Necessaries. — An infant is bound by his contract for 
necessaries, if the price be reasonable (x), as though he 
were of fujj[ age. They include, says Coke (y), “ his 
necessary moat, drink, apparel, physic, and such other 
necessaries, and likewise for his good teaching or in- 
struction, whereby he may profit himself afterwards.” 
Where goods are supplied to an infant they must be 
suitable to his condition in life and to his actual require- 
ments at the* time of the sale and deliver)' fa:) ; and it 
is for the plaintiff to prove that the infant was not 
sufficiently supplied with similar goods at the times 
in questjon (z). But he cannot be sued on a bill of 
exchange or promissory note, though it be given for 
necessaries (o). And though an infant can enter into 
a eontract to pay for necessaries, he cannot be bound 
by a bond with a penalty, even though the consideration 
be necessaries supplied (6). 

The question whether a given tiling is or is not a 
necessary is determined as follows : Evidence is given 
— which may include proof that the infant was already 
duly supplied with tlie thing in question (c)— and upon 
this the judge determine whether the things supplied 
can reasonably be termed necessaries ; if he thinks the 
question open, he leaves the decision to the jury ; if he 

(«) Gowem v. Nield^ [1912] 2 K. B. 410. 

(«) Sale of Goods Act, 1893, a. 2. 

(«) Co. Litt. 172 a. 

(*) Nash V. /aman, [1908] 1 K. B. I. 

(d) in re SoUyhoff, [1891] 1 Q. B. 413. 

(6) Walter v. Sverard, [1891] 2 Q. B. 360. 

Ic) Barnes v. Toye (1884), 13 Q. B. B. 410; Johnstone ▼, Marts 
(1887), 19 B. D. 609 ; the Sole of Goods Act, 1893, a. 2. 
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ha& no doiJ:)t, he himself decides accordingly (Ryder v. 
WombmllJ(l)). The circumstances of that case were 
as follj>w8 : The defendant had £500 a year, and an 
expectancy on coni lug of age, and lived with relations. 
He bought some jewelled solitaires, a jewelled silver 
smelling bottle, an antique goblet, and a pair of coral 
ear-rings. The jury found that the solitaires and goblet 
were necessaries, but that the other articles were not. 
It was eventually lield by the court that the plaintiff 
should have been non-suited, and the following rules 
were laid dt*wu : (1) That the judge must determine 
whether the case is such as to cast on the vimdor the 
onus of proving the articles to be necessariivs within 
the exce[)tion, and wliether there is sufiicient evidence 
to satisfy that onus. (2) A thing is a necessary if it is 
requisite that an infant should have tlic article for the 
purpose of maintaining himself in his station. 

The following have been held to be neces.saries : 

Livery for an officer’s servant (c) ; 

Horse, when doctor ordered riding exercise (/) ; 

Goods supplied to an infant’s wife for ' * 

support (g). 

The following have been held ml to be necessaries : 

Goods supplied for the purpose of trading (h ) ; 

Cigars and tobacco (i) ; 

Refreshment to an undergraduate for entertain- 
ing (i). 

(d) (1868), L. R. 3 Ex. 90 ; and on appeal (1869), 4 £x. 32. 

(e) Hands Slaney (1800), 8 T. R. 678. 

(/) Hart V. Prater (1837). I Jur. 623. 

(a) Turner v. Tri^ (1719), 1 Stra. 168. 

[h) Thomtm v. lUingworih (1824), 2B.& C 824. 

bO Bfyant r. Rkhardton (1866), 14 L. T. (n.s.) 24. li will ba« 

ianred that thia ia an ancient decision. 

i^) ^Aorkm v. Mackenzie (1870), 5 Q. B. 606. 
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Recovery of Money paid by ^ether, an 

infant can recover money paid under a contract entered 
into by liim which he either avoids or which per se 
is void, 'depends upon circumstances. In Valentini v. 
Canali (1), the contract was partially within s. 1 of the 
Infants’ Helief Act, 1874, and to that extent void. The 
infant had hired a house, and had bought the furniture 
in it ; he paid part of the price for the furniture, and 
had occupied the house and used the furniture for 
several months ; the court held that the infant was 
entitled to have the contract set aside ; but, having 
used the furniture, he coidd not recover the money 
already paid under the contract. In Corpe v. Overton (m) 
the infant paid the defendant money in view of an 
intended, partnership, but the partnership was never 
entered upon, hence the court ordered the defendant to 
return the money. In Hamilion v. Vaughan^Sherrin 
ElBctrical Engineering (Jo. (w), an infant shareholder was 
allowed to recover moneys paid on application for the 
shares and allotment, but no dividend had ever been 
paid, nor had the shareholder attended or voted at any 
meeting. Stirling, J., said that in determining whether 
an infant can recover money paid under a repudiated 
contract, tiie test is to see if the infant derived any 
real advantage from the contract ; if he did, the money 
cannot be recovered. This accords with the authorities 
— e.^., Hohnes v, Blogg (o), wherein it was proved that 
an infant had occupied premises under a lease which he 
, afterwards repudiated. In consequence of such occupa- 
tion the court refused to order the lessor to refund a 
premium already paid by the infant. 

' (I) (1890). 24 Q. B. 1). m. (n) [1894J 3 Oh. 680. 

(m) (18;^). 10 Bing. 253. (o) (1818), 8 Taunt. 608. 
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Banlruj}lc}/ of Infant — It has never been settloc 
whether an infant can be made a bankrupt ; if he can 
the liability in respect of which the ]H‘titi()n is filec 
must liave bctui incurred for a necessary, or the debi 
must be due under a judj^ment for an unliquidatec 
demand arising; otherwise than on contract {])). Th< 
Court of Banki‘U})tcy may iiujuirc int(> the validity o: 
an allo^^etl debt, and consider the pica of infanc) 
although judgment has been obtained (q). 

Contracts with Marrikd Women. 

I. Contracls before Marrimje. — At common law the 
wife was liable to be sued on contracts entered into 
before marriage, but so als(>, during the coverture, was 
the husband (r). The liability of the liusbalid is now 
limited to the extent of any estate or property which he 
may acquire in right of his wife, and a creditor, se^ng 
also to make the husband liable, may sue husband 
and wife jointly upon such contracts (i^). The liability 
of the wife for her ante-nuptial debts is a personal 
one (t). 

II. Contracts during Marriage.— Xt common law a 
married woman had no power or capacity to contract, 
so as to sue or be sued, either with or without her 
husband, on contracts made by her during coverture (w)* 

(p) Ex parte Jone<i (1881), 18 Cb. D. 100; Williams’ Bankruptcy 
(lUUc<l.),p.r{6. 

(g) Ex parte Kibhk (1875), L. R. 10 Ch. 373. 

(V) Seo per Lindlev, L.J., in ISeek v. Pipree (1889), 23 Q. B. l>« 
ftt p. 320. 

(«) Married Women’s Property Act, 1882, «8, 14, 15. 

(0 Eabineon y. Lffnee, [18941 2 Q. B. 677. 

(tt) There were cxcuijtions, wliicb are no longer of practical import' 

aace. 
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Legislation has ofiected great changes i?l the Uw 
relating to married women, and their stati^ is now 
[Rainly governed by the Married Women’s Property 
ict, 1882, as amended by the Act of 1893. 

Modern Law Gtoveming the Position of Married Women. 

The Married Women’s Property Act, 1882, affects 
those married after January 1st, 1883, and those 
married before that date as respects property acquired 
after 1882. Its main provisions, as su])plcmented by 
,^tbe Act of 1893, are : 

(i) A married woman shall be capable of acquiring, 

holding, and disposing (x) of property as her 
separate property and of contracting (y), as if 
she were a feme sole, but to the extent of her 
separate property only and so as to bind her 
separate estate only (//). 

(ii) Contracts made after December 5th, 1893, and 

entered into by a married woman otherwise 
than as agent, are deemed to be with a view 
to her separate estate, both that which she has 
at the time and that which she may thereafter 
acquire, so that she may bind her separate 
property which she is possessed of or entitled 
to at the date of the contract, and also that 
which she may thereafter acquire. On such 
contracts she may have judgment against her, 
though at the date of the contract she possessed 
no separate property ; further, the judgment 
may be enforced against property she may be 


(x) Section 1 (1). 


(y) Section 1 (2). 
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p, assessed of after she has ceased to be a 
married woman (a). 

(iii) Settlements made, whether before or after 
marriaj'o, are not interfered with by the 
Act (6), and restraintn on anticipation are 
not affected by it, provided that no restric- 
tion on anticipation in a settlement of a 
woman’s own property made by herself shall 
have any validity against her ante-nuptial 
debts (c). 

It must be noticed that there is no remedy enforce- 
able agaiast the married woman personallv ; the debt 
is payable out of her separate estate only, and only 
then so far as she has property free from restraint on 
anticipation (d). If a married woman in fact* contracts 
as agent, her separate estate is not liable to answer the 
debt, although the other contracting party docs^not 
know that she is agent or even that she is a married 
woman (e). 

A judgment against a married woman slioiild properly 
be expressly limited to separate property, not subject 
to any restraint on anticipation (d), except where the 
restraint has boon imposed on her own* property by her 
own settlement (/). The death of the husband does 
not convert these limited judgments into judgments 
upon which she can be personally called upon to pay {g). 

(а) Mftrried Women’s Property Act, 1893, s. 1. 

(б) Section 19. 

(6) IhU, ; and see Jay ▼. Robiruon (1890), 25 Q. B. 1). 407. 

fd) ReoU V. Morley (1888), 20 Q. B. D. 120; Sofilaw ▼. Wdeh, 

1899) 2 Q. B. 419. 

(e) Payuint Limited v. Beauclerk, [1906J A. C. 148 ; seo also poei, 

m Married Women s Property Act, 1882, s. 19. 

iff) lU MeweU, [1895] 1 Q. B. 328 ; Sofilatc v. Welch, s%pra. 
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There being no personal obligation to pay^; a married 
woman cannot be committed on a judgment summons 
for non-payment of the judgment debt (A). A married 
woman cannot be made bankmpt unless she is carrying 
on a trade or business (t), but if she does so, whether 
separately from her husband or not, she can be made 
bankrupt, and she may in such case commit an act of 
bankruptcy by non-compbance with a bankruptcy 
notice, although not personally bound to pay the debt 
in respect of which it was issued (k). 

Restraint on Anticipation . — ^Property is constantly 
transferred to trustees upon trust to pay a married 
woman the income thereof, with a proviso that she shall 
not havej)ower to “ anticipate it, and the effect of this 
proviso is that until the income becomes duo, she has 
no power of disposing of it, and cannot make it subject 
to her debts ; hence a judgment creditor cannot attach 
or otherwise take such property in execution. If, how- 
ever, judgment is obtained against lier at a time when 
the income is due, though not yet paid over to her, the 
judgment creditor is entitled to take it in execution ; if 
the judgment has been obtained, and afterwards the 
inoome becomes due, ho cannot attach it in the hands 
of the trustees (t). 

CoNrKAOTs WITH Lunatics and Drunken Persons. 

A contract (except for necessaries) made with a person 
^who is insane and does not know what he is doing, will, 

(A) l}raycott v. IJarrison (1880), 17 Q. B. D. 147. 

(0 Ex parte Couhon (1888), 20 Q. B. D. 249. 

* (A) Bankrupioy Act, 1914, ». 125. See further, post, p. 539. .. 

(l) See Hood Barrs v. Ihriot, [1896] A. C. 174; Bolilho dh Co,, 
Limited v. Ridley, [1905] A, C. 98. 
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unless advantage haa been taken of the lunatic’s state, 
OP unless ^lic otlier contractiiP4 party was, at the date of 
the ccmtract, aware of the lunacy, hold good (m) ; in 
other cases it is voidable. It may in any case be ratified 
when the lunatic recovers his senses. But a person 
found lunatic by inquisition, so long as the inquisition 
remains in force, cannot, even during a lucid interval, 
valully deal with or dispose of his property (»). 

A person who enters into a contract when in a state 
of complete drunkenness, so that he does not know 
what he is doing, may avoid such conti ac't (o) ; but it 
remains good unless he does so (p). If the contract is 
for the supply of necessaries at a fair price, in the 
absence of unfair dealing, it is good {q). 

Contracts wrni C^orpohations and C'ompanies. 

A Corporation is an artificial person cieated by special 
authority, and endowed with special capacity. It may 
consist of one person or of many, and in the former case 
is then known as a corporation sole (r). Coke says, A 
corporation aggregate of many is invisible, immortal, and 
rests only in intendment and cousideiatiou of the law ; 
it has no soul, neither is it subject to the iuibccilities of 
the body.” The individuals composing the corporation 
are not liable for its debts, nor entitled to its property, 
and here will be found the main difference between it 
and an ordinary partnership. The rules of Homan law 
on this point are applicable to English law, Si qui^ 

(w) Imperial JxHin Vo. v. Stone, (1892) I Q. R. 

( 71 ) In re Walker, jliK)5] 1 Ch. ISO. 

( 0 ) Gme V. Gibson (1845), 1.1 M. A W. 1123. 

\p) Matthews v. Hader (1873), L. K. 8 Kx, 132. 

(y) Oort V. Gibson ( 1845), 13 M. & W., at p. 82^. 

(r) the vicar oi ti paridh. 
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wnimsitati debetur singulis non debetur, ned quod dd)et 
universitas singuli debent, but on the other hand, Si quid 
societati debetur singulis debetur, et quod debel ^sodetas 
singuli dehent. 

Companies («), in some cases, are nothing but ordinary 
partnerships with peculiar privileges — e.g., the right 
to sue and be sued in the name of a public officer ; 
sometimes they are special creations entirely distinct 
from the individuals composing them (t). 

Contractual Capacity. — Corporations have but a limited 
capacity to contract, depending in each case upon the 
mode of its creation and the purposes for which it was 
constituted. But although the powers of a corporation 
must be .ascertained by reference to its constitution, 
these are sometimes implied. Thus, a trading corpora- 
tion has, in the absence of express restriction, power to 
boitow money for the purposes of its business (w). 
Within the limits imposed it would seem that a corpora- 
tion has the same power to contract, subject to the same 
restrictions as a natural person, and that it can act in 
any matter of business in the manner in which an 
individual conducting the same kind of business can 
act (x). 

In the case of companies governed by the Companies 
(Consolidation) Act, 1908, no contract is good which is 
not authorised by the powers given in the memorandum 
of association (y). A contract made in excess of the 

(«) Companies governed by the Companies (Consolidation) Act, 
1908, arc dealt with post, pp. 199 ei seq, 

(i) 8ee In re Qeorpe Ilevman A Co., Limited, [1896] 1 Ch., at p. 886, 
and the opinion delivered in Salomon v. Sodomon A Co., [1897] A. G. 22. , 
(i*) Oeneral Audion, etc. Co. v. [1891] 3 Ch. 432. 

(*) jBreay v. Royal British Nvrses^ Association, [1897] 2 du 272. 

(y) See Ashbury Carriage Co. v. Riche (1876), L. B. 7 H. L. 068. 
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po^rs gi'^^n to the corporation or company is said to 
be idlra vires, and is invalid. 

In many cases, a corporation must contract under seal, 
or, at least, throu^'h an agent appointed under seal (z). 

In the case of non-trading corporations importance 
has always been attached to the forniality of sealing ; 
but two classes of contracts have long been recognised 
as not requiring to bo under seal. Such contracts are 
(i) those which relate to matters of small importance ; 
and (ii) those which relate t>o matters of frequent 
occurrence ; in which cases the convenience of dis- 
pensing with the seal amounts almost to a necessity. 
In iMwford v. Ihllericny Rural Council («), the previous 
decisions were reviewed, and a third important excep- 
tion was established. When a contract with a cor- 
poration for work or services in respect of matters for 
the doing of which the corporation was created is 
executed, and the corporation has accepted the benefit 
of the work or services, it nm.st pay upon a contract 
implied from the acts of the corj>oration, notwith- 
standing the absence of a contract under seal. With 
r^ard to trading societies, all contracts made by them 
within the scope of the business are binding, though 
not under seal, and the power to contract by parol does 
not depend upon the magnitude or insignifi(;ance of the 
subject-matter, but upon whether or not the contract 
be for a purpose connected with the (objects of the 
corporation (6). 


In some cases, when a contract has been partly 


Church y. Imptrial Oat Light Co. (1837), 6 A. & E. 848. 

(») [1903] I K. B. 772. 

Church V. Imperial Oat Light Co. (1837), 0 A. & E. 840; 
ClgrUy, CuchfiM Union (1852), 21 L. J. Q. B. 349; Houth of 
Ivthsi Cottiery Co. v. Waddle (1868), L. R. ,3 C. P. 4«3^ 
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performed, the absence of a seal has been |ield to, be 
no bar to an action ; but it would seem that the part 
performance must be of such a nature as would entitle 
a party in equity to a decree of specific performance — 
t.e., it must be inequitable that the party who performs 
should not liave what ho bargained for from the other 
party, and it must be shown that damages would be 
inadequate to meet the case. As to this, see Fisk- 
mongers^ Company v. Robertson (c) ; Ecclesiastical Com- 
missioners V. Merral (d). 

Agreements not under seal may be made by certain 
corporations in accordance with statutory powers. 

Mode of Contracting by Registered Companies , — Tlie 
Companies (Consolidation) Act, 1908, as regards com- 
panies dealt with by the Act, enacts as follows : (i) any 
contract which, if made between private persons, would 
by law be required to be in writing and under seal, may 
be made, varied, or discharged under the common seal, 
(ii) If the contract, as between private persons, required 
to be in writing and signed by tlic parties to bo charged 
therewith, it may be made, varied, or discharged in 
writing, and signed by any person acting under the 
express or implied authority of the company, (iii) If, 
as between pnvatc persons, the contract might be made 
by parol only, not reduced into writing, it may be made, 
varied, or discliarged by parol by any person acting 
under the express or implied authority of the company (e). 
The making and acceptance of negotiable instruments 
ly a company is referred to hereafter, at p. 312. 

(e) (1843), 5 M. & G. 131. 

^ (rf) (1869), L. R. 4 Ex. 162. 

(«) StH' Pompauies Giaustw i.IuiwolidHLIon Act, 1815, s. 97, aa 
r^aids oontiy«ts of oompanies within that statute. 
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Contracts with Bankrupts. 

A persot who is matle bankrupt is not incapacitated 
from contract ini!, but if while undisi^har^ed he obtains 
credit to the extent of £10 or upwards, or trades under 
a different name from that under whicli lie was adjudged 
banki^pt, witliout informing his intended creditor that 
he is an undiscliarged banknipt, or without disclosing 
the name under which he was adjudged bankrupt, he 
will be liable, to imprisonment (/). If a contract is 
entered into, and one of the parties is adjudged bankrupt, 
the rights and liabilities under tlie contract pass to his 
trustc(? (//) ; but the f rustoe may hy disclaimer abandon 
the contimd; (h). Contracts reipiiring the personal 
services of the banknipt cannot be enforced by the 
tnistec in bankruptcy against the other patty unless 
the banknipt is willing to render the services (i). The 
rights of the other party are : (i) to prove for ^loss 
sustained by non-fulfilment of the contract if the liability 
of the bankrupt be of a provable nature {k ) ; (ii) in the 
case of a contract to deliver non-speedfu! goods by 
instalments, to refuse to deliver instalments after the 
bankruptcy begins until he is paid for them (1 ) ; and 
(iii) he may apply to the court to have the contract put 
an end to, and the court may rescind it on terms that 
such party do pay damages to the trustee or prove for 
damages against the estate, or otherwise (m), 

if) Bankraptcy Act, 1914, s. 155. 

Ig) Ibid.f 8. 38 ; this is subject to iho exception that if the contraot 
ba one affecting merely the person of the debtor, e.g.j to cure, it wil]| 
not pass to the trustee. 

(h) Ibid., 8. 54. * 

(t) WiUiama* Bankruptcy (11th ecL), p. 240. 

{h) Bankruptcy Act, 1914, b. 30. 

(l) Williama* Bankruptcy (11th ed.), p. 238. 

(m) Bankraptcy Act, 1914, b. 64 (6). 
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Miscellaneous Cases. 

An dim enemy is incapacitated durinp; the continu- 
ance of a war from contracting with British suibjects, 
|«kd his power to sue or exercise rights in relation to 
property in this country is suspended. But an alien 
enemy may be sued during war, and if sued, he may 
defend himself (w). 

Foreign sovereigns and stales may contract, but the 
contract cannot be enforced against them unless they 
consent ; the same applies to ambassadors (o). 

A barrister cannot sue for his fees ; nor can a Fellow 
of a College of Physicians, the Fellows of whic^h are 
prohibited by byelaw from recoveiing at law their 
expenses, eharge^s or fees (p). 

Rights and Duties under the Contract. 

The first point to consider is — Who may enjoy the 
rights, and who may be put under liabilities on the 
contract ? The general rule is clear, that only those 
who have entered into the contract are able to enforce 
it or liable under it {q). Thus, if A. agree with B. that 
C. is to have £100, C. cannot compel payment, nor can 
B., by contract with A., bind C. to do an3rthing. There 
was formerly some doubt as to the prevalence of this 
rule in equity (r), but this doubt has been removed by 
the decision in Eley v. Positive Government Security 

- In) The Hoop (1790), I C. Rob. 196 ; Porter v. Frendenberg^ [19151 1 
A, B, 857 ; Robson v. Premier OH tb Pipe Line Co., [1915] 2 Cku 124. 
I to) Diplomatic Priviloges Act, 1708. 
tp) Medical Act, 1886, s. 6. 

(j) Price V. Easton (1820), 4 B. & Ad. 433. 

* ’(f) Touche V. Metropolitan Warchonsif^g Co. (1871), L. R. 6 Cb. 

eti. 
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LiJ% Aswfidnce Go. (a). A later case is that of Browne 
V. La Trinidad (t ) ; it appears that an aj^rcement had 
been entered into between B. and the tnistee of an 
intended company, by which B. was to bo appointed 
an irremovable director ; when the company was 
formed, this agreement was said to liavo been incor- 
porated in one of the artii'les of association, but it was 
held that even if that were so, the articles amounted to 
a contract only between the shareholders as a body, 
and that B. could not sue the company although he was 
himself a shareholder, as he had no agreement with it. 

It might seem that the case of contracts made by an 
agent is an exception to the rule, but this is not so. An 
agent is practically the principal ; qui ftiat per alium 
facit per se, or lather we might say, J<mt Ipse. This is 
dealt with later, pp. 144 el seq. 

B»it though no contractual obligatiim can be cast 
upon a person by a contract to which lie is a stranger, 
yet a duty may be thrown on him to respect it, and 
interference may subject him to liability (u). In 
Lundey v. Gyc (x) a singer agreed to sing at a particular 
theatre, and the defendant, without legal justification 
or excuse, induced her to break tlie contract. The 
majority of the court held that an a(;tion would lie for 
procuring a breach of the contract. This principle 
is not limited to contracts of personal service (y). The 
decision in Lundey v. Qye underwent much criticism, 
especially in the celebrated case of Allen v. Flood (z ) ; 

(a) (1876), L, R. 1 Ex. D. 88. 

Kt) (1887), 37 Ch. D. 1. 

(tt) Ab to “ trnde disputes," sw post^ p. 61. 

(x) (185.3), 2 K. A B. 216. 

(y) Temperton v. 11863) 1 Q. H. 715. 

(t) [I808j A. C. I. 



50 Ginbbal View of the Law op Contiucts. 


but it must now be taken to have been rightly decided [a). 
To excuse interference the justification must exist in 
fact, and must be founded on a right equal dr superior 
to that of the plaintiff. A mistaken belief in buch a 
right, however honest, will not exonerate the defendant ; 
good faith and the absence of ill-will are not lawful 
justification or excuse (h). If, however, A. should sell 
the same chattel to B. and then to C., B. would clearly 
be entitled to put all legitimate pressure on A. to deliver 
the chattel to him, though this would involve a breach 
of the contract with C. But the justification need not 
be founded on the personal rights of the defendant ; 
it may arise from a duty which he owes to another. 
No satisfactory definition of what will constitute sufficiont 
justification is possible, and each case must be decided 
on its facts. The court will, however, have regard to 
the nature of the contract broken ; the position of the 
parties to it ; the grounds for the breach ; the means 
employed to procure it ; the relation of the person who 
procures the breach to the person who breaks the con- 
tract ; and the object in procuring the breach (c). It 
is no excuse for preventing a person from obtaining or 
holding employment that it is done to compel payment 
of a debt (d). 

In what oases it may bo wrongful (apart from con- 
spiracy) to induce a person not to make contracts with 
another, cannot be said to bo very clear. It obviously 
cannot bo wrongful, for the purpose of obtaining a 
person’s custom, to induce him not to deal with another, 

(а) Quinn v. Lcalham^ [1901] A. C. 496. 

(б) Rud V. Friendly Society of Stonemasane^ [1902] 2 KB. 732. 

(c) Glamorgan Coal Co. v. South Wales Miners* Federation, [1903] 
Vk. B. 646, per RoMua, L.J., at p. 674 ; affinned, [1905] A. 0. 239. 

(d) Qiblar^v. National, etc. Union, [1903] 2 K. B. 600. 
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as tiJiis is an ordinary incident of legitimate trade com- 
petition. But it is submitted that a gratmtous inter- 
ference on the part of an individual with the intention 
of injuring a pcrsfui by preventing others from con- 
tracting with him would be an actionable wrong if 
damage resultiHl (e). 

Trade By s. 3 of the Trade disputes Act, 

19f>G, an act done by a person in cont-emplation or 
furtherance of a trade dispute (/) shall not be action- 
able on the. ground only that it induces s(mie other 
person to break a contract of em})loyment. This 
statutory protection only extends to cases where there 
is a trade dispute (/), either actual, impending or pro- 
bable ; and if the act complained of be accompanied 
by threats oi' violence, the old common law liability 
remains untouched ((j). A trade dispute must be a 
dispute between employers and wiukmen or between 
workmen and workmen (/), and therefore a dispute 
between an individual employer au<l an association of 
employers will not be a trade dispute within the meaning 
of the Act, even though officials of a workmen’s union 
choose to assist one side or the other (h). No action of 
tort will lie against a trade union (i). 


Assignment of a Contract.—lu many cases the con- 
tract may be assigned, and then its rights and duties 


(«) Seo Qainn v. Lealham, supra ; and c/. Alien v. Flood, supra, 
3oo also per Romer, L.J,, in Giblan, v. Naiional, etc. Union, supra. 

(/) The expression trade dispute ” is defined by s. 5 (3) of the 
itot. 


^ Conway v. Wade, [1900J A. C. 606 ; ValenUns v. Uyde, [J919J 
fA) Lankin v. Long, flOlSl A. C. 814. 

(0 Trade Disputes Act, 1900, s. 4; Y other 8<ms, lAd. v, Lond&a 

SoeUty of ComposUofs, [1913] A. C. 197. 



52 (Jbnbral Vnew of the Law of CoirrRAcrrs. ' 

go with it accordingly. Such assignment or ^devolution 
may take place by operation of law, or by act pf parties. 
Amongst assignments by operation of law may be men- 
tioned the assignment of a bankrupt’s contracts to his 
trustee, of a deceased’s contracts to his personal repre- 
sentative (k), and of covenants running with the land 
and the reversion. In dealing with an assignment by 
act of party the assignment of rights and the assessment 
of duties must be separately considered. 

Assignment of Rights. 

Equitable Assignments . — Courts of equity always 
gave eifect to assignments of debts and otlier clioses 
in action (l)y and an assignment for valuable considera- 
tion is complete in equity as between the assignor and 
assignee without the assent of, or notice to, the debtor. 
An equitable assignment may be created by any words 
which show an intention to transfer tlie benefit of the 
subject-matter. It “ may be couched in the language 
of command. It may be a courteous request. It 
may assume the form of mere permission. The language 
is immaterial if the meaning is plain. All that is 
necessary is that tlie debtor should be given to under- 
stand that the debt has been made over by the creditor 
to some third person. If the debtor ignores such a 
notice he does so at his peril. If the assignment be 
for value, and communicated to the third person, it 
, cannot be revoked by the creditor, or safely disregarded 

(Jb) These are exclusive of such as relate to purely personal service^ 
riAts, and liabilities {Btueter v. Burfield (1747), 2 8tr. 1266). 

(I) A chose in action is a personal right of property which can onlj 
to enforo^ by action — as opposed to a chose in possession^ viz. , a th^ 
ffiaotual physical possebsion. Thus a debt, shares in a com^ny, aiu 
rights of action arising out of contract or tort, are aU choses in action 
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by* the debtor (m). An assignment which does not 
comply ^th tlie requirements of the Judicature Act| 
1873, may be a good equitable assignment. 

Assignimivta under the Judicature Act . — At common 
law this could take place only with the assent of the 
debtor, or in accordance with the law merchant (n). 
So, unless the contiact were one of a negotiable character 
(sec 'poat, p. 56), the rights given by it could not be 
assigned ; to transfer these rights a new contract of 
a trilateral nature -frequently implied — was required,"’* 
the result being a change of creditors. This may be 
styled a mvation of the original contract. Now by 
the Judicature Act, 1873, s. 25 (6), it is provided that a 
debt or other legal chose in action may be 8||^signed so 
as to entitle the assignee to sue in his own name, if (i) the 
assignment is absolute, and not by way of charge; 
(ii) the assignment is in writing ; (iii) notice in wrfting 
has been given to the debtor. 

The assignment is subject to any rights of third 
parties, and to coimter-rights of the debtor (e.y., set-oflf), 
or, as it is expressed, is subject to equities ” which 
would have been entitled to priority over the right of 
the assignee before the passing of thcj Act. A claim 
for damages against the assignor arising out of the con- 
tract under which the assigned debt arises, is an equity 
which may be set up by way of defence in an action by 
the assignee for the debt (o). But if the assignor induced 

(m) WiUiam BrandU v. Dvnlop Riiihtr Co.f ( 100/5] A. C., at p. 46is, 
p«r Lord Maonaohtek. 

(n) See lemarks of Mabtik, B., in Livtrtidge v. Broadbent (1860), 

4 H. 4 N, 603, 610. 

(o) Ntujoundland (Oovt.) v. Newfoundland la a C! 
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the defendant to enter into the contract by fraud and 
the latter is not in a position or does not clainj to rescind 
it, the defendant cannot set off the damages for fraud 
to which he is entitled against the assignor as an answer 
in whole or in part to the claim of the assignee (p). 

An absolute assignment of debts by way of mortgage 
with a proviso for redemption is within tlie benefit of 
the Bub-section, whether made to secure a fixed and 
definite sum or a fluctuating balance of account (q). 
Future debts may be assigned, but an undefined portion 
of future debts cannot be so dealt with (r). The 
question whether an ascertained part of a debt can be 
assigned is the subject of conflicting decisions, and 
must await settlement by the Court of Appeal ; but 
part of ^ judgment debt cannot bo assigned so as to 
give the assignee a right to issue execution {s). 

An assignee may set off the assigned debt against a 
clahn by the person to whom it was originally due (t). 

In Torkiiiyton v. Magee (u) the meauing of the term 
“ legal chose in action ” came up for discussion. It 
was held that the benefit of a contract for the sale of an 
interest in property could be assigned so as to entitle 
the assignee to sue in his own name for a subsequent 
breach of the contract to sell ; but that the assignee 
oould not sue unless his assignor was in a position to 
do so. Probably the expression includes all choses in 

(p) Stoddart v. Union [1912] 1 K. B. 181. 

Iq) Ihirham BrotJicrs v. Robtrlmn, [1898] I Q. B. 765 ; Hughes v. 
Pump House Hotel Co., [1902] 2 K. B. 190. 

(r) Jones v. Humphreys, [1902] 1 K, B. 10. 

(s) 8eo Forster v. Baker, [1910] 2 K. B. 63(i ; Skipper and Tudeef 
V. UoUoway, [1910] 2 K. B. 630, 

(0 Bennett v. White, [1910] 2 K. B. 643. 

(tt) [1902] 2 K. B. 427 ; reversed on appeal without deciding the 
point of law, the Court of Appeal holding there was no breach of 
oontraot by die defendant, [1903] 1 K. B. 644. 
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action which were formerly treated as assignable by a 
Court of ^Equity. The sub-section must, however, be 
read i^ith some limitations, and it apparently would not 
apply to a right to sue for damages in tort (x). “ The 
section relates to procedure only. It does not enlarge 
the class of choscs in action, the assignability of 
which was previously recognised either at law or in 
equity ” (y). 

Contracts involving personal confidence or ability 
cannot be assigned so as to shift the burden of the 
obligation. An artist c*annot assign the benefit of a 
contract to paint a portrait because he cannot compel 
the cuntractec to accept the work of any other artist, 
whether better or worse. In a contract for the sale 
of future goods on credit, the buyer cannot substitute 
the credit of his assignee ; nor can any contract be 
assigned so as to impose on citluu* party a burden 
exceeding that which he contracted to bear. In ftuch 
ca.ses, however, the assignment is good between assignor 
and assignee, but any action must be brought in the 
name of the assignor, and he must be ready and willing 
to perform himself all personal obligations (?). But 
even a contract for the sale of goods may be so personal 
in its nature as not to be capable of assignment (a). 

(x) Dawson v. Ormt yorlhern and City Hail. Co., flOOOj I K. U. 
260. The right to recover compoiwation untler t}»o Lands Clauses 
Consolidation Act, 1845, is s legal chose m action capable of assign*' 
ment and not a claim to damages for a wrongful act {ihid.). 

(y) Per Cozens-Hakov, L.J., in Tdhur^t v. AsforAnttd PotHand 

Cem&U Manufacturers, [1002] 2 K. B., at p. 676. .See also per Loitl 
Liudley, S. C., [1903] A. C., at p. 424, • 

(z) Tolhwst V. Associaied Portiand Cernenl Manufacturers, [llMSl# 

2 K, B. 660 ; on appeal. [1903] A. C. 414. The Houw' of Lords 
affirmed the decision of the Court of Appeal on the simple ground 
tliat upon the true construction of the contract it was intended to b6 
assignable. 

(a) Kemp v. Baersdman, [1906] 2 K. B. 604. 
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Transfers of policies of insurance, shares in co|9a- 
panies, debentures, etc., both as to the rights and 
duties thereunder, are dealt with specially by Acts of 
Parliament and Articles of Association. 

Assignment of Duties person cannot assign his 
obligation to perform a contiact of any kind so as to 
shift from himself the liability for non-performance, 
although he may in many cases perform by the act of 
another. The exceptions to this arc mainly statutory, 
but in case of contracts concerning laud, certain liabili- 
ties run with the land — i.e.^ bind the owner for the time 
being. But the person to whom performance is due 
may consent to a novation creating a new contract under 
which the original contractor gets his release and the 
liability of another is substituted. 

A distinction must be drawn between assignability 
and negotiability. Negotiability implies (i) that the 
contract may be passed from hand to hand without 
notice of the transfer to the party under liability ; 
(ii) that the bona fide transferee for value of a nego- 
tiable instrument holds it free from any defects in title 
which might have affected the prior holder, and npt 
subject to equities. The law on this subject is dealt 
with in the chapter on “ Negotiable Instruments.” 

Performance op a Contract. 

Parties to the contract have, on the one hand, the 
•right to have the contract performed, and, on the other, 

I are obliged to perform. Performance should be com- 
pete, and according to the real effect of the agreement > 
an agreement to pay a sum of money is not 
performed by mere readiness to pay, the debtor must 
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.^0 lo his creditor and offer to pay (b). Where no time 
for perforqianco is fixed, there is an implied under- 
taking that the performance shall be (^oinj)Ieted within 
a reasonable time, liaving regard to the cii’cii instances 
of the particular case. Performance may bo waived, 
and another method of performance substituted by 
mutual assent, in which case, if the creditor gets what 
he bargaiiLs for, the new performance is a satisfaction 
of the old contract. Thus, if a creditor agi ee.s to accept 
services for money and the services arc actually 
rendered, the old contract has been discharged by 
accord and mthjaclion (c). A new contract, if made 
and acceijted in discharge of the old liability, may, even 
if iiiipcrformed, be a gr>od accord and satisfaction, the 
creditor having his reined v for broacli of the sid)stituted 
contract (d). 

To an action for non-performance there are various 
defences, but these, as a rule, arise out of circumstarifces 
which arc sufficient to avoid the arrangement, and will 
therefore be dealt with under “ Tekmination of thk 
Contract "'—e.g., impossibility. But net-off is not of 
such a nature. That is a right on the part of a defendant 
to. avail himself of a debt due to him from the plaintiff 
in extinction or reduction of the claim in the action, 
and so to avoid the consequences of non-pcrformance. 
Only liquidated demands can be set-off, and the debts 
must be due between the same parties and in the same 
right ; claims, however, that cannot be raised by way of 


^6) Co. Litt. 8. 340 ; Cranky v. Hillary (1813), 2 M. A 8. 120. 

(c) lliere must be consideration for the new arrangement ; there* 

fore, a promise to pay a smaller sum instead of a larger, is not gi^ 
satisfaction. See oidc, p. Ifl. As to this subject, see Comyns’ JOig. 
Accord. (B.) 4 ; Good v. (1810), 2 B. A Ad. 335. 

(d) HaU T. Fhekk>n (1851 ), 16 Q. B. 1030. 
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set-ofi may generally be made tlie subject of a couiter- 
claim. Such questions belong rather to j}ho law of 
procedure than of contract. 


Payment. 

This may be defined as the performance of a contract 
by delivery of money or of some negotiable instrument, 
it may be of two kinds — either absolute or conditional 
A. owes B. £20, he may pay this in gold, or by 
bill ; if B. takes the gold or the bill in payment, this is 
full satisfaction ; if ho takes the bill subject to its being 
honoured at maturity, this is conditional payment ((?). 

Method of Vaijment arid Tetider.- -A debtor is bound 
to seek fiis creditor (/), and cannot claim to take time 
until demand has been made. This, of course, may be 
varied by special agreement, and then, in addition 
to the demand, the debtor is entitled to an allow- 
ance of a reasonable time to enable him to fetch the 
money {g). 

When money is tendered, the whole amount should be 
ofiered (A), without imposing conditions ; but a tender 
may be made under protest, so as to reserve any right of 
the debtor to dispute the amount (i). A debtor who is 
always ready to pay and actually offers to do so in effect 
performs his contract, so that tender is a defence to an 
action if the money is brought into court. 

(c) Rchinson v. Bead (1829), 9 B. & 0. 455. 

{/) Feeaard v. Mugnier (1865), 34 L. J. C. P. 126. 

({^) MoMey V. Sladen (1869), L. K. 4 Ex. 13. 

(h) Dixon V. Clarke (1847), 6 C. B. 365 ; Cotton v. Goodwin (1841), 
7 M. & W. 147- 

(*) iScon V. Uxbridye RaU. Co. (1866), L. R. 1 C. P. 696 ; Greenwood 
V. Suldi^, [1802] I Ch. 1. 
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!llie amount must be tendered in a manner consistent 
with the C4)inage Act, 1870 (k), in accordance with which 
the following is legal tender — (i) gold coins, which have 
been issued by the IMint, up to any amount ; (ii) silver 
coins not over forty shillings ; (iii) cop[)er coins not ovdr 
one shilling. By the Bank of England Act, 1833, s. 6, 
Bank of England notes are legal tender for all sums above 
five pounds, if the notes are payable on demand to bearer, 
so l(jng as the bank shall continue to pay such notes in 
legal coin. But Bank of England notes are not legal 
tender in Ireland (/) or in Scotland (m), though their 
circulation in those countries is not prohibited. The 
Currency and Bank Notes Act, 1914, s. 1 (1), makes the 
Treasury currency notes for one pound and ten shillings 
legal tender in the United Kingdom to the sa^no extent 
as sovereigns and half-sovereigns. Country notes are 
good tender (inly with the assent of the creditor, and 
payment in country notes is treated on the same footing 
as payment in bills or notes in general (n). Further, 
the exact amount must be produced, as a creditor 
cannot be compelled to give change (o). But iu all the 
above examples the creditor may waive his strict rights, 
and on slight evidence uncontradic.tcd by other facts 
the comts would probably infer that ho had done so — 
e,g., a debtor offered to pay in country notes ; the creditor 
objected on the ground of insufficiency of amount only ; 
jt was held that here the creditor waived his right as to 
the quality of the tender (p). Again, though the debtor 

{k) (Joiuage Act, IS70, a. 4. 

{1) Baokera (Ireland) Act, 1845, a. S. 

(m) Bank Nutca (Scotland) Act, 1846, s. 15. 

(n) Lichfield Union v. (Greene (1867), 1 H. & N. HH-l. 

(o) Robinson v. (Jook (1816), 8 Taunt. 330. 

(p) Polglass V. Oliver (1831), 2 Cr. & J. 16. 
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must actually produce the money, if the creditor suys, 
** Do not produce it ; I will not take it if you do/’ the 
tender will be ^ood (^). 

If payment be made in accordance with the direction 
^ the creditor, the debtor will not be liable if the 
money be lost—c./y., a creditor sometimes directs 
his debtor to pay into a certain bank ; if after the pay- 
ment the bank fails, the debtor is discharged as fully as 
if he had paid the money into the hands of the creditor 
himself (r). If a debtor is expressly or impliedly 
requasted or authorised by his creditor to make a payment 
through the post, then although the money may be lost 
in course of transit and never reach the creditor, it will 
amount to payment. So wheie a company is authorised 
or directed to send a dividend warrant by post, the 
stockholder cannot sue for the dividend, if the warrant 
has been lost in the po8t(s). But apart from special 
directions a request to remit money through the post 
only authorises the debtor to do so in the manner in 
which a prudent person would make the remittance in th< 
ordinary course of business, and the sending of a larg< 
sum in Treasury notes, which were stolen before the) 
reached the creditor, has been held not to di8charg< 
the debt («). A request by the creditor to remit througl 
the post will not be inferred from a mere practice betweei 
the parties to make payments by cheques in that way (u) 
Moreover, the debtor should be careful to carry ou 
‘Strictly the directions given ; thus, if asked to send b; 

{q) Douglas v. Patrick (1789), 3 T. R. 683. 

(r) Kyks v. Ellis (1827), 4 Bing. 112. 

(«) Thairlwall v. Great Northern Rail. Co.^ [1910J 2 K. B. 609. 

(<) Mitchell-Henry v. Norwich Life Insurance Co., [1918] 2 K. 1 
0*7 C. A. 

(») Pennington v. CroasUy df Son (1897), 77 L. T. 430. 
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post, he should not send by commissionaire (j-). Again, 
where the ^debtor gives an order on a third person to 
pay to the creditor, the payment is coniplete if the 
creditor, without consulting the debtor, arrange special 
terms with the third party, and in consequence hjses the 
money (y). The following arc examples of payments 
which are good, though not made in t he usual way : 
money paid by consent of the creditor for his benefit 
by the debtor (z) ; payment in goods according to 
agreement (a). 

A payment is made, and must be accepted, according 
to the wish of the payer (6), and if money be sent upon 
express terms, the creditor will, in the absence of strong 
evidence, be estopped from repudiating the tei’ins upon 
which it has been paid. In Bay v. AIcLra (c), a creditor 
received a cheque “ in full of all demands,'’ and accepted 
it ** on account,” and it was urged that lie was estopped 
from denying it to be a full payment, but the c»urt 
held that the question was one of fact, and that no pre- 
sumption of law existed adverse to the creditor. 

Payment, by Bill or Note. — Apart from agreement 
the creditor cannot be compelled to take, nor the debtor 
to draw or accept, a negotiable instrument in payment. 
If a bill or note is taken, then in the absence of stipula- 
tion such payment is presumed to be conditional, and 

(a:) Hawkins v. Rutt (1793), Peake, 180. 

(y) Smith V. Ferrand (1827), 7 B, & C. 19, 24. 

(*) Waller v. Andrews (1837), 3 M. & W. 312, 318. 

(o) Oonnan v. Wood (1836), 2 M. & W. 465, 407 ; but see the Truck 
Aota, 1831 — 1896, as regards workmen. 

(h) See remarks of the judges in Croft v. Lumky, 5 £. & B. 648, 
680, which, however, relate more particularly to appropriation ol 
payments. 

(c) (1889), 22 Q. B. D. 610. Of. IJirachand Punamchand v. , 
Temfkt [1911] 2 K. B. 330. where an amount less than the debt paid 
^ by ^ third person was held to dischaige it. 
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if the instrument is not taken up, the original liability 
revives (d) ; while, if the bill is met, the payment relates 
back to the time when it was given (e). If a buyer 
offers cash, but the vendor prefers a bill, the payment is 
absolute, and all right of action upon the original con- 
sideration goes and the vendor must sue on the bill (/). 
If, owing to the negligence of the creditor, the negotiable 
instrument becomes valueless, the payment is treated as 
an absolute payment— if a holder indorses a bill to 
his creditor by way of payment, and when the bill is 
dishonoured, the creditor fails to give proper notices 
of dishonour, and thereby releases the drawer and in- 
dorsors (g). If a bill which has been received by way 
of conditional payment for the price of goods) is 
dishonoured, the creditor may sue for the price, but 
the bill must bo in his liands at the commencement of 
the action, otherwise the debtor might have to pay twice 
over (h). 

Who imy Pay. — It is the duty of the debtor to pay, 
but a third party may do so for him. In this latter case, 
the debtor should either give his authorisation or ratifi- 
cation (i), though either may be implied from the facts. 
Until such affirmation by the debtor, the money may be 
repaid to the payer, and then the original debtor’s 
liability does not cease (k), 

(ti) If tho debtor after giving a bill commits an act of bankruptcy, 
the original »iobt revives, though the bill has not yet matured [He 
/{rtate, 11807] 2 Q. R 80). 

(e) Marreco v. Hkhard^on, [1908] 2 K. B., at p. 603 : per Farwklj., 
L.J. 

(/) Coumjee v. Thompson, 6 Moo. P. C. 1B5. 

(g) Bridges v. Berry (1810), 3 Taunt, 130. 

(A) Price V. Price (1846), 16 M. & W. 232 ; Davis v. HeiUtj, [1808} 

1 4 B. 1. 

(i) Simpson v. Eggington (1865), 10 Bx. 846, 847. 

(k) WaUer v. Jamea (1871), h. R. 6 Ex. 124. 
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Tq whom Payment may be Made.— The pa5nnent 
should be made to tlie creditor, and if there are several 
joint creditors then to any one of tliem. If one of 
several * joint creditors colliisively with tlic debtor 
forgives the debt, the release may be set aside by the 
court. 

Payments may bo made to the creditor’s agent, if 
made (i) in and according to the usual (‘oui'se of busi- 
ness (f), and (ii) before the principal gives notice that 
ho requires payment to be made to himself (m). In the 
latter case payment can be made to the agent only when 
he has a lien on the goods — e.g., to a factor, in which 
case payment to the principal is of itself no defence to 
an action by the agent (n). The following are examples 
of decisions on payments : 

To a factor— good (o). 

To a broker— bad (p). 

To a person sitting in an office and apparently having 
charge of the business — good (q). 

To an auctioneer — it depends upon the conditions (r). 

To a solicitor producing a deed having the receipt for 
the consideration money in it or indorsed on it, 
and executed or signed by the person entitled to 
give a receipt — good (s). 

(/) Saunderaon v. Bell (1834), 2 C. & M. 304 ; C'tUlerall v. Uitidle 
(1867), L. R. 2 C. P. 186. 

(t») Gardiner v. ])avis { 182.1), 2 0. & P. 49. 

8*(n) Williams v. MiUnujton (1788), 1 H. Bl. 81 ; Htibiiuton v. RiUter 
(1865), 4 E. & B. 954. 

(o) Drinkwater v. Goodwin (1775), Cowp. 261 ; ftsh v. Kemfiion 
(1849), 7 C. B. 687. 

(p) Baring v. Corrie (1819), 2 B. & Aid. 137 ; Moniagit v. Fortoood. 
{1893] 2 Q. B., afe p. 355. 

(^) BarreU v. Dears (1828), M. & M. 200. 

(r) 8yke^ ▼. Giles (1839), 5 M. A W. 645. 

(«) Conveyancing Act, 1881, a. 66; and me Day v. Woolwich 
SqtiiitdbU Building Society (1889), 40 Cb. D. 491. 
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,To trustees— good, if receipt in writing is obtained (<). 

Afprojiriation of Payments.—li a debtor owes more 
than one debt to a creditor, and makes a payment 
insufficient to satisfy the whole indebtedness, the money 
is appropriated as follows : 

1. To whichever debt the debtor desires, provided ho 

exercises his option at the time of payment ; 

2. If he does not elect, the creditor may do so at any 

time ; 

3. If there bo a current account between the parties 

the presumption is that payments have been 
appropriated to the items in order of date ; but 
the presumption may be rebutted (m). 

Debtor s Appropriatim. — “ There is an established 
maxim of law that, when money is paid, it is to be 
applied according to the expressed will of the payer, not 
of the receiver. If the party to whom the money is 
offered does not agree to apply it according to the 
expressed will of the party offering it, he must refuse it, 
and stand upon the righte which the law gives him ” (a?). 
The appropriation may be by word or by conduct — e.g., 
if the debtor owes two debts, one of £30 and another of 
£37 lOs., and pays the latter sum, it will be presumed 
that the latter is the debt intended to be paid (y). 

Creditor's Appropriation. — The creditor may appro 
priate when the debtor has not done so, but the debtor 

(() Trustee Act, 1893, s. 20. 

(u) The Mecca, [1897] A. 0. 286; Clan's Case (1816), 1 Her. 
0S5 608 

(x) Campbku., C.J,, in Gtojl v. LumUy (1858), 6 E. & B. 648, 

{y) Mar^ts v. IKAifo (1817), 2 Stark. 101. 
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mu4 tifftt liavc had an opportunity of electing ; so if a 
debtor's mono)' coino to a creditor's hands, the right of 
the latter to ap[)ly it to a particular debt will arise only 
after the f(»rin»‘r has had knowledge of the circum- 
stances (z). The cr(;ditor's appropriation is revmable 
till cofunninicated ; no if he enter a payment to a certtiin 
debt, he can afterwards alter this, unless he has disclosed 
the account {a). “ Jf the debtor d<jes not appropriate 
it, the creditor has a right to do so to any debt ho 
pliiHscs, and that not only at the instant of payment, 
but up to the very last moment ” (/))• ife niay even 
appropiiatfi when being examined as a witness in an 
action brought by him against the, debtor (c). There is 
in this respect no ditierence between a specialty and 
a simple contract debt, and if both exist the cicditor 
may appnjpriate to eitlicr. If there is a real clebt, the 
creditor may appropriate the payment to it, though 
the right of action be gone— e.^., a debt barred by the 
Statute of Limitations (d). The creditor must, however, 

^ have some legal or ccjuitable claim, though it may not 
be enforceable by action ; he cannot appropriate a 
payment to a demand arising out of a contract for- 
widden by law (e), nor does his right to appropriate 
remain after a judgment which docjs not give effect 
toit(/). 

Current Accounts. — Where there is an account current 

[z) Waller v. Lacy (1840), 1 M. & G. 04. 

(а) Simwn v. Inyham (l823), 2 B. A G. 05. 

(б) BLACjtBUBN, J., in CUy Di<tcoutU Co. v. McLean (J874), L. K. 

0 (X P. 002, 700 ; The. Mecca, nupra. 

ie) Heymoar v. Pickdl, [1005J 1 K. B. 715. 

(rf) MilLt V. Fowkes (1839), 5 Bing. N, C. 455. 

(«) LampreU y. Guarduirui of BUkricay Union (1849), 3 Bxuli. 283, 
307 i Wrigkl v. Lainy (1824), 3 B. A C. 105. 

if) Bmith V. ikUy, [1903] 2 K. B. 317. 

U.U 
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"between the partieB— a bankinj; account— the general 
rule i8 that payments extinguish the earlier items of 
debt (//). “ If there is nothing to sliow a contrary in- 
tention, the items of credit must be appropriatecl to the 
items of debit in order of date ” (//)• This, however, 
is but a presumption, and it may be rebutted by evidence 
showing a contrary intention. “ A particular mode 
of dealing, and more especially any stipulation between 
the parties, may entirely vary the case (/). 

In the case of a current account bctw(‘.en banlcer and 
customer the l ulc in Vbiytons Case may operat(i to the 
disadvantage of the banker unless care is taken to prevent 
it from so doing. Thus, where a mortgage is given to 
a bank to secure a running account and the customer 
subsequently creates a second mortgage on the; property 
in favour of a third person, the banker cannot after 
notice of such second mortgage, make further advances 
toi the prejudice of the second mortgagee (k). If the 
banker continues the account, all further advances will 
be unsecured and all payments in will be appropriated 
to the previous advances secured by the mortgage, so 
that in the end the banker may find that the security 
has been wholly or in part satisfied, while the debt in 
substance remains unpaid, for there is no ground for 
presuming any intention on the part of the bank to apply 
payments in to the unsecured items in order of date in 
priority to the secured items (f). The same result BMty 

((/) Claytons Case (ISIS), 1 Mer. 5S5, 6UH: Bodenham v. Purchos 
(1810), 2 B. & Aid. 30. 

{h) Blackbubn, J., ill City Discount Co. v. McJauh (1874), L. B. 
0 0. l\ 002. 701. 

(») Henniker v. Wiyy (1800), L. K. 4 Q. B. 702 ; lie JJaUdl (18SU), 
13 Ch. I). 600. 

{k) Hopkinson v. Half (1801), 0 11. L. Cob. 514. 

(0 Duicy V. Lloyd’s Banky II012J A. 0. 750. 
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hajJpoii iu the cose of a coutinuinj; guamiiteo which has 
been dcterEiined by notice, llowe.vtir, if the banker does 
not wihjji to enforce immediate payment of t he rtecurod 
balance, he can avoid the operation of the rule in 
Clayton’s Case by the simj>Ie device of breaking the 
account and opening a new an<l distinct account for 
fresh traiwactiiins (m). 

As agaiiLst IiIh cestui que trust a trustet^ wlio has 
mixed trust money with his own moneys in his banking 
account may not set up the rule in Chytons Case, and 
it will be presumed that in drawing from the- l)ank he 
drew on liis own and not on the trust money (n ) ; but 
if the trustee exhausts his own money and draws out 
part of the trust moneys, the charge of tht^ cestui que 
trast upoji the credit l)alance is limited to tlAi lowest 
sum to wliich the trust moneys Iiave at any time been 
reduced, although afterwards furtlier moneys may J>e 
paid into the account by the trustee ; unless he has 
expressly appropriated such further moru^ys to the 
rcplactmient of the amount impropeily withdrawn (o). 
The ordinary rule must be applied us between two 
cestuis que trust, both of whose funds Juive been paid in 
and partly drawn out of his bank by the trustee {])). 

Receipts . — A receipt is the best evidence of payment, ^ 
but it is not the only evidence, nor is it, unless under 
Mr, conclusive in favour of the payer- c.y., its effect 
may be rebutted by evidence ; it may be upset by 
proof of error. It has been questioned (in cases of ^, 

(m) H«markit uf Lord Selbokne, In n Sherry (I8S1), ilo CJj. U. 

at p. 702 . 

(a) Jle l/aUrM's h'Mc (1880), 13 Ch. 1>. OlNi. 

(o) JamcA Ruscfx- {Ihtltofi), Uil. v. Windw, I lOlOJ 1 I'ii. 

* (p) Be Sienniwj, [1805] 2 Cii. 435. 
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tender) whether or not a receipt can be demanded hs of 
ri^ht {^), but the decisions undoi' earlier statutes may 
not now apply, as by the Stamp Act, 1891, ss. 191 — lOU, 
the duty of stamping is primarily thrown on the creditor ; 
this renders him liable to a penalty if he refuses to give 
a receipt, or gives one improperly stamped, and it seems 
that demanding the performance of a statutory duty 
ought not to invalidate a tender. 

Right to Interest. 

There is no implication at common law of an agree- 
ment to pay interest, except in the case of certain 
commercial instruments—c.f/., bills ot exchange (r). 
Thus, for example, interest will not, m the absence of 
agreement, be allowed on the following : a guarantee (s), 
an account stated for goods sold {1). But there are 
eiiceptious to the rule, for in the following cases interest 
— i.e., simple interest (compound interest is never 
allowed, unless by express or implied contract (u))— is 
chargeable ; 

(1) Whore there is an express or implied agreement ; 

(2) Where the usage of trade allows it ; 

(3) On money duo on awards and payable on a ceitain 

day and properly demanded («) ; 

(4) On a bond with a penalty (y) ; 

{q) Laiiig v. Mtuder (1824), 1 C. & P. 257 ; mchardaon v. 

(1841), 8 M. & W. 298. 

(f) The of Exuhauge Act, 1882, 8. 57, uow regulates this. 

(s) Hare v. JUckardu (1830), 7 Biug. 254. 

\i) Ckalie v. Duke of York (l8Ub), tt Esp. 45. A/ifer, apparently 
for money lent {Blaney v. Ueitdricka (1771), 2 W. Bl. 781). 

(«) Jt'ergtMiou v. i’yfc (1841), 8 U. & F. 121. 

(j;) Johison v. I>urra>U(1810),4C. & P. 327 ; Ptnhorn v, TuckinyUta 
(1811). 3 Camp. 488. 

(y) Hoyan v. Page, 1 B. & P. 337 ; Cafutrou v. Smith (1819), 
.*» *, A 1.1 „ aiw • 
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(C) As a"ainHt the principal debtor, on money paid 
by ff, surety (r) ; 

(G) Upon money ol)fained by fraiid and retained by 
fraud id) ; 

(7) Hy s. 28 of the Civil Procedure Act, interest 

at the current rat^* may be allowed )>y way of 
dumaifes on all (lel>ts or sums certain payable 
ill a certain time by \iiiue of a written instru- 
ment ; (»r if ]»iivable otherwise, from the date of 
a written demand for jiavment i;ivin^ notice 
that intere.^t will be chiimeii fnmi the date of 
demand until pavimmt. Tin* “ snm (‘crtain 
pavable *’ must, be one which is due absolutely 
MTul in all event^s to the creditor (6). If interest 
is niveti under this section, the rate i.'^ usually 
.0 j)er cent, per annum ; but this is not invari- 
able (c), 

(8) On a jud'^mcnt debt interest runs at I per ceitt. 

until the judj'inent is satisfied (d). 

(9) When by Act of Parliament it is pr(»vidt‘d that 

interest shall be payable. The Hills of Exchange 
Act, 1882, for instance, provides that interest 
from time of maturity, or {in the case of a bill 
payable on demand) tnun date of presentment 
for payment, .shall be pavable bv the partv liable 
on a dishonoured bill (p). 

(z) Peire V. (1861), 20 h, .1. Q. H. 242. 

(a) Johniton v. Rfx, [1004] A. i'. 817. 

tVuilAaT/* mul Dom Pad. Co. v. SwUh Eastern Rail Vo , 
[lotfS] A, C. 420. 

(c) ^ remarks of Kkrcwo h, .T , in /W«m. Chalham and Doi^r 
Jtoi/. Co. V. .SWA Eoj^tern Rail Co . [1802) I (’h. 120 ; and .see wr 
l-iNDticy, L..T., at p. 1,33. ^ 

id) Judgments Act, 1838. 

(«) Section 67, 
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Though money owing to a person be wrongfully 
withheld, interest cannot be recovered unlesfi the party 
to whom the money is due brings his case witjjin one 
of the exceptions above named. 

Mmwj-khden Act, 1900. — Since the abolition of the 
usury laws, interest may be legally charged at any rate 
agreed upon by the parties to a contract. But under 
the Money-lenders Act, 1900, the transactions of a 
money-lender may be re-opened by the court if the 
interest or charges are excessive and the transaction 
is harsh and unconscionable, or such that a court of 
equity would give relief. In such cases the court may, 
having regard to the risk and all the circumstances, 
adjudge what sum is fairly due for })rincipal, interest, 
and charges, and relieve the borrowin’ or liis surety 
from payment of the excess (/). The Aet only applies 
to h person whose business is that of u\oney-leiuiing, or 
who ill any way iiolds himself out as carrying on that 
bnaiiu'«sH ; it does not affcc.t the transacti(ms of pawn- 
brokers, bankers anti others, nor the contract of a 
person making a loan iii the course of and for the pur- 
poses of a business not having for its primary 4)l)ject 
the lending of money ((/). 

After considerable couHiet of judicial opinion, the 
case of Samuel v. Neuhold {h), in tlu^ House of Lords, 
has finally settUxl upon what principle^j the Aet is t-o 
be constnied, and to what cases its remedial provisions 
apply. It undoubtixlly extends to cases in which a 
court, of equity would not formerly liave granted relief, 

(/) Section 1. 

Ig) Section 0. Sec, for oYamttle. hilchjieU v. PreyfHs, [1900) 
1 K. B. m. 

(A) [HMStl A. i\ 401. 
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The policy of the Act was to enable the court to prevent 
oppression.* leaving it in the discretion of the court to 
weigh C’^oh case upon its own merits, and to look behind 
a cla.HS of contrai ls wliich peculiarly lend themselves to 
an abuse, of ])ower. Kxieasive intiTest (without any 
other element of unfairness, over-reaching fw coercion) 
may of itrsell he e\ idenee that the bargain is harsh and 
unconscionable, and, if e.stahli.sluMl, tin', onu.s is thrown 
upon the money-lender t/O prove anv facts which may 
justify his apparently exce.ssive charges. 

\ numey-lendiM’ must he regi.stered in his oum or 
usual tradi^ name, and carry on l)usine.ss in the regis- 
tered name and at. the registered address (t). The 
‘‘ usual trade name *’ must U(>t 1x5 one assumed for tho 
first tinu* for the purpose of registration, and* partner- 
ships mu.st lie registered in the name.s of the individuals 
who constitute them (A:). It is always a cpiestion of 
fact at wliat place, the business is carried on. and Ihc 
Act doe.s not mean that every step and every imudent . 
of ev<‘ry piece of the money-lemling business mu.st be 
transacted at the regi.stered office. Thu.s, the money 
may he handed over and the security j)erfected at the 
house of the borrower, if the business is really controlled 
and directed at tlio registered address ( 1 ). A single 
money-lending transaction amounts to a carrying on 
of the business ; and if that transaction is can iod out 
elsewhere than at the registered addie^ss, it will ho 
illegal and consequently void (w). Similarly, contracts 
by a money-lender who has not registered his name under < 

(0 ScetioD 2 . 

{k) WhiUffutn V. Sadler, [1910] A. V. r,l4. 

(0 Kirkirmnl v. fiadd , [1910] A. i \ 422. 

(m) CornriiH» v. PhiUij/it, (l9lHj A. <!. M»9. ' 
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the Act, or contracts made in some other name than that 
which has been registered, are Hkfial (n). 

Wliere the transaction is illegal repayment of tjhe loan 
cannot be enforced, and any security i^iven for it must be 
restored, tlie borrower bein^ a person whom the Act 
was desi^med to protect, and he is therefore entitled to 
recover, notwithstanding the illej^ality of tJie trans- 
action (n). If tlie security is valid, the transaction 
cannot be o])ened as against a bona fide assignee for 
value witliout notice (o). If the security is invalid, it 
will yet be good in favour of a bona fide assignei*. for 
value who is not himself a money-lender and who took 
it without notice of any defect due to tlie operation of 
section 2 of the Money-lenders Act, 191)0. In such case 
the money-lender is liable to indemnify the borrower to 
the extent to which the latter has been ])iejudiced by the 
assignment (p). 

A money-lender must not be registered undcT any name 
including the word “ bank,” or implying that he carries 
on banking business [q). 

Breach op Contract. 

Total Brmch. — Upon breach of contract there is 
always a right of action for damages, and though no 
actual damage can be jiroved, nominal damages will be 
given. Tf the contract as a whole is broken, the injured 
party has several remedies : (i) he may treat the breach 
as a discharge, refuse to perform his part, and resist 
‘^successfully any action brought upon the contract; 

(») Victorian Daylejtford Sifndicate^ Limited v. Dott, flUOS] 2 Ch. 
624 ; Bonnard v. (1906j I Th. 740. 

“ (o) Sw'tion I (5). 

(p) Money-lenders Act, 1911, s, 1. 

(9) Ihid.X 2. 
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(ii) lit* may brin^ a claim for ilamajyies cither by an 
action o( his own, or by way of counttMcIaim in an 
action broiijrht auainst him by the other jiarty ; (iii) he 
may, if he lias jicrformcd any part of the agreement, 
bring an action f(»r an amount c(|uivalcnt to the work 
(lone : this is called suing on a ijmntrnn mernit, and 
the claim should be co-extensive with the work done (r) ; 
(iv) in certain < ases he may biing an action for specific 
performance. 

Pnrtml hmicL If the iion-peiformance goes only 
to a pait of the contract, the rights of the injured party 
are much more difbcult to detcimine. If the non- 
performance of a paiticular portion of a contrai t be ho 
far of tlie essence of the contract as to impW a virtual 
failure of the consideration, then the injured party will 
be discharged from further performance on his part ; 
otherwise he must seek his remedy in damages fof the 
particular hrcac.h (a). “ The lule of law ... is that, 
where there is a contract in wliich there are two parties, 
e.acli side having to do something. ... If you see that 
the failure to perform one pait ot it goes to the root 
of the contract, goes to the foundation of the whole, 
it is a good defence to say, ‘ J am not going to perform 
my part of it.’ . . . But Mr. t ohen contended that 
whenever there was a breach of a material part of the 
contract, it neces.sarily went t^) the root of the matter. 
I cannot agree with that at all ” (/). 


(r) Farmuxtrth v. (Jarrard (1807), I (,’anip 88 ; Plnnche v. Coiburn 
(1831), 8 Bing. 14. 

(«) See notes to Pordagt‘ v. Coh (llWi9), 1 Wm. Saund. (AH (ihI, 

1871). 

(1) Lord Blackburn in Mmey HUd and Iron Co. v. Knylor (1884), 
9 App. Cas. 434, 443. 
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• Frequently it happens that the contract is easily 
divisible into various stipulations— c./jf., to deliver cargo 
at certain stated intervals, on March Ist, April Ist, and 
so on, in wliich case, in the event of breach of one of 
them, the general rule is that the remedy must be by 
action for damages. If, however, the parties expressly 
agree that breach of a single term shall entitle the other 
party to treat the contract as abandoned, the general 
rule is inapplicable (?/). And if a party shows by his 
acts, or otherwise, an intention not any longer to be 
•bound by his contract, this gives the other a right to 
refuse further performance, though, so far, one term only 
has been broken. “ The real matter for consideration is, 
whether the acts or conduct of the one do or do not amount 
to an intimation of an intention to abandon and alto- 
gether to refuse performance of the contract ” (a;). Thus, 
plaintiff agre^ul to buy of defendants some iron, to he 
delivered in two instalments, net cash within a fortnight 
of d<^livery ; after delivery, and when tlie first payment 
was due, plaintiff refused to pay, urging a set-off for 
late delivery ffe/d, that this did not exhibit an inten- 
tion to break the entire contract, so as to justify the 
defendant's refusal to continue performance ; his remedy 
was in damages for breach of contract (y). The House 
nf Lords approved the principle in Mersey Steel and 
Iron Co. V. Nayhr (z). 

If the broken stipulation is quite independent of the 
remainder of the contract, or if the agreement of the 

• (K) Cutter v. PoweU (1807), 2 8m. L. C. (12th ed.) 1. 

(*) Lord CoLEKiPOK in Fre^ih v. Burr (1874), L. R. 9 C. P. 20$, 

$ 18 . 

^ (y) Freeth v. Burr, supra ; see also Withers v. Reynolds (1819), 

B. A Ad. 882 ; Simpson v. Crippin (1873), L. H. 8 Q. B. 14 ; ana 
tf, Btmck V. MuUer (1881), 7 Q. B. D. 92. 

(f) {1884)J 9 App. Cas. 434. 
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one party is niado in cnnsidoration of the ac;recinenfc 
(and not rf)f the perfonnaiu'e) of the other parly, the 
only remedy in in cross tictions for dainajues. The 
modern tendency is against such a constniction of the 
contract, but even in recent times cases of the kind are 
to be found (n). Thus, if A. ai^reas to build B. a house, 
payment to be made on January 1st, and the payment 
is not made, A. may sue B., but he cannot refuse to 
build. 

In Some casc^s the contract will include subnidmfy 
promises, amongst which may bo mentioned warranties. 
These are dealt with later in the treatment of the con- 
tract of sale (6), and also in connection with marine 
insurance (c). The (lillicnilty is to ilid.ermine whether 
a certain stipulation amounts to a condition, or to a 
warranty merely, and the question is of importance 
imwmucli as tlie breach of a condition will generally he 
ground for avoidance of the contract, whilst the ordinary 
remedy f(»r a breach of warranty will he an action for 
damages. 

regards conditions, those may he precedent or 
concurrent. If a condition is concurrent, eac,h party 
should perform his agreement at the same time "C.gr., 
in Bankart v. Bowers (d), A. agreed to buy a mine 
from B., and B. agreed to purchase all coal from A, 
A. sued B. for not taking coals, but it was held that 
the acts provided for by tlie contract were to ho con- 
current, and that the plaintiff A. must show that he 
had performed, or at any rate was ready to perform, 
his part of the agreement (e). A condition precedent 

(a) See MaUock v. KinglaU (1839), 10 A. k K. 00. 

(0) Pod, pp. 203 et »eq. ; 268 et seq. 

(*) Pod, pp. 409 -412. (rf) (1860), L. R. I H P. 484. 

. fei And aee Morion v. Lamb (1797), 7 1\ K. 126. 
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differs from a warranty ; the latter is a collateral under- 
taking ; i)nt thoiigli collateral a part of the contract. 
A condition precedent is where some act must be 
performed, or some event happen, or some time elapse 
before the one party is entitled to demand performance 
from the other. The answer to the question “ condition 
or warranty ? seems therefore to depend upon the 
circ\j instances and construction of tlie particular 
agreement. 

AfUicipatory Breach . — Subject to what has been 
stated above, the renunciation of a coutrucl by one party 
entitles the other to treat the <*()iitract as impioperly 
rescinded, and he may sue at once for damages, though 
the time* of performance has not. yet arrived, l)ut he 
must in sucli case treat the contract as at an end ( f). 
For an example, see Hoeh.sicr v. l)e la Tour (//), where 
])lamtiff on April 1 2th was engaged to act as courier 
to the defendant, the employment to begin in June. 
In May the defendant wrote to inform ])laiutiff that his 
services would not be required, and an action was at 
once commenced, although June had not arrived. Tt 
was lield that the action would lie. Where there is a 
contract to do an act on a future day, there is a relation 
constituted between the parties in the meantime by the 
contriict. and they impliedly promise that in the mean- 
*time neither will do anything to the prejudice of the 
other inconsistent with that relation ''(h). Probably a 
contract containing various stipulations cannot be 
put an end to, and an action brought upon it for an 

(/) Johnatone v. MtUhig (1880), 16 Q. B. 1). 460. 

(j) (1863), 2 E. & B. 678. 

‘ {k) HocIyUer v. De Ui 7V«r (1853), 2 E. & B., at p. 089 : per Lord 
C..T. See also Frost v. Knight (1872), L. R. 7 Ex. 111. 
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anticipatory breach, merely on account of repudiation 
of fuie of the terms (i). 

Uenunciation during performance will have a similar 
elfei t. Jn Cort v. Ambergate Rail. Co. (k), the plaintiffs 
agre.ed to .su})ply the defendants with 39(K) tons of 
railway chairs at a certain price, the chairs to bo de- 
livered in ciirtain qmintities on certain dates. These 
were partially delivt‘red, when the defendants said they 
would take no more. It was held that an action could 
be brought at once, without showing an actual delivery, 
m<Tc readiness to deliver being suflicient. Lord (Jamp- 
HEi.ii said : “ Wlien there is an executory contract for 
the manufacturing and supply of goods from time to 
time, to be paid for after delivery, if the purchaser, 
having ac< epted an«l paid for a portion of^tho goods 
contra<'.ted for, give notice to the vendor not to manu- 
facture any mor<‘. as lie has no occasion for them, and 
will not accept or pay for them, the vendor having ^een 
desirous and able to complete the contract, he may, 
without manufactuiing and tendering the rest (»f the 
goods, maintain an action against the purchaser for 
breach of contract." 

If the one party makes the p(;rformance impossible, 
this also gives an immediate right to treat the contract 
as at an end and sue for damages. In Lorrlock v. 
Franklyn (/), the defendant agreed to assign his interest 
in a lease to the plaintiff, but before the date agreed 
upon for performance arrived, he assigned to another. 
It was held that the plaintiff could bring an actioi^ 
without waiting the expiration of the time. 

(») Johmlonf. v. M\Uiwj 10 Q. B. D. 400. UnleKS, |terh»p(i, 

the repudiatiid stipulation goes to the whole consideration of th# 
contract. 

(i) (1851), 17 Q. B. 127. 


(/) (1 840), tup IS. 571. 
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If A. agrees with X. to do an entire work {e.g., to 
build, or to serve for a fixed time) for a specified sum, 
afid the entire work is not cairied out, there is ajbreach 
which exonerates X., and A. cannot successfully sue 
on a quantum meruit as on a pai tly finished work, save 
whore it was so agreed, or save where it can be shown 
that the non-fulfilment was caused by the fault of X. (m). 
So a builder who abandons an entir(^ contract to erect 
houses after partly constructing them can recover 
nothing, even though the owner takes the benefit of his 
work by completing the buildings (u). The performance 
of the whole work is in such cases a condition precedent 
to the right to sue. But under a buildci's contract to 
erect or repair a house, if the work has been substantially 
completed and is not onlircly difierciit from that con- 
tracted to be done, then altliough part of tlie work has 
been omitted or done badly, the builder can recover the 
contract price subject to a deduction for defective 
work (o). 

Damages . — If no sum is mentioned, tlie amount of 
damages will be left to the decision of a jury or of a 
judge, and the amount claimed will be styled unliqui- 
dated damages. 

If a sum is named in the contract as the amount to 
be paid by the defaulting party upon broach of contract, 
this sum may be cither liquidated damages, or it may 
be a penalty. Liquidated damages are an assessment 
fo£ the amount which, in the opinion of the parties, will 

(m) Cuiter V. Powell (1807), 2 Sm. L, C. (I2th od.) i ; Appleby v. 

, Jfyer«, L. R. 2 C. P. 661. 

• («) Sumpter v. Hedges, [1898] I Q. R. 673. See also Forman ds 
Co, V. The Ship Liddesdak” [1900] A. V. 100. 

’ (o) Dakin {H.) d Co., Ud. v. /^ct, [1916] 1 K. B. 666. a A, 



fiKBAQK or CotrriUOT. 


n 


cciiipeiisatc for tlio breach, ami the court will, in th<6 
event of Jireach, award this amount of compensation* 
A penalty is an imposition laid on with a view to secure 
performance, and the courts will order only so much of 
it to be paid as will compensate for the loss actually 
sustained by the injured party. In d(‘termining whether 
the sum fixed is in the nature of damages, or of a penalty, 
the court looks not to the name by w'hich the parties 
have called it, but to the actual nature of the thing— 
e.g., if the parties fix a very large; sum, and call it 
damages for non-payment of a small sum, the court will 
regard it as a penalty {p ) ; and the same, view will bo 
takem by tlic court if (lie suin fix<‘il is extravagant, 
exorbitant or une.onseionable in leganl to any possible 
amount of damagtw or any kind of damage, which may 
be conceivetl to have been within the contemplation of 
the parties when they made the contract {q). 

In considering whether a named sum agre.ed 1 k> be 
paid on breach of c(»iitract is a penalty or liquidated 
damages, the te.st “ appears to he, wlietlier the loss 
which will accrue' to the plaint ill frmn an infringement 
of contract can, or cannot, he accurately or reasonably 
calculated in money anteciHleiitly to tlie hieacli. If it 
can be so calculate,d, then the fixing of a large sura of 
money will ho treated ixs a penalty. Wlieie the loss is 
absolutely uncertain it will be treated as liquidated 
damages ” (r). Further, a sum payable on one event 
only will in general be regarded as liquidated damages ; 
but if payable on the breach of one or more stipulatioi]y|^ 
of different degrees of importance, the presumption is 

(p) See KetnbU v. h’nrn ti (182‘J), B Bmg. 141. 

(9) Clydtadalu, etr. (Jo. v. Don Joei (Jantantda, flWOJ A. 0. 

(r) Jlayne on Daniagcti (8th ed.), p. 175. 
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that the parties iiitoiidetl the aiini to be penal («). But 
even ill the latter ease, if the tlaina»;e is the same in kind 
for every pcjssible breach, is incapable of bcin^ precisely 
estimated, is a fair pre-estimate of the, j)n)bable damage 
and not unconscionable, the sum named will m)t be 
treated as a penalty (/). 

Dama^^es arc assessed in accoi dance with the following 
rules : 

(1) The injurecl party should, so far as mone,v can do 

it, be [)la<‘ed as far as possible, in the same 
situation as if the contract had been per- 
lorm(‘.d [n) ; subject to the tpialification 
that- - 

(2) “ The damages should be such a>s mav lairly 

and Kuvsonahly be. c(»nsid('ied either aiising 
naturally, /.c., acconliug to the usual course 
of things, from such breach oi contract itself, 
or such as may reasonably be supposed to 
have, been in the contemplation of both parties 
at the time they made the contrai^t, as the 
probable result of the breach of it " (/’). 

Any damage wliich is not within the rule 
in lUidlcy v. Baxe}Me (x) is said to be “ too 
remote ” ; although it may in fact arise from 
the breach of contract. An estimate of damage 

(«) Eipinnstonc (iMrd) v, Moukland^ tic. Vo. (18S6), 11 App. Cas, 
332 : Jmw V. Htddttch Lix'til Board, [1892J 1 Q. B. 127 ; Slrickland v. 
William, [im] 1 g. B. 382 ; WiUwn v. loot, [l89ej 1 Q. B. 828 ; 
JPyt V. iintiiih Auiotnofnk Bi/tidicatt, [1008J 1 K. B. 425. 

I {k) Dunlop Pneunudic Tyre Vo. v. Stw Varaqt, dc, Vo., 11915) A. C. 
79 . 

(a) Bfibimson v. llartmn (1878), 1 Kx. 1). 805; HVrl/if’iw v. 
C7AlCO«n’»»* Pulp Vo., [1911] A. V. 301 ; Brituh W rdntijhouitc Klectric 
Co. V. Underground Elcctnc Bath., 11912J A. C. 873. 

(x) Hadley v. Baxendalc (1854), 9 Ex. 341 ; Mayuc uq Damages 

tSth ed.), ppi 12 d <i«/. 
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may be based <ni probabilities, but the court 
will not award damages a problematical 
cli.iractcr iii)on the assumption that numerous 
events of a contingent nature would have 
happened (y). But although damages which are 
incapable of tisscssmeni cannot be recovered, the 
fiwt that they are diflicult to assess with 
cerlaintv or prc(-ision, does n<»t nc<‘essarily de- 
j>rivo the plaintiff of his right tf) recover them, 
if they are not otherwise too remote. The court 
<>r a jury must do its bc^^t to estimate the loss. 
A contingenc) may be taken into account, and it 
docs not. nece.s.sarily render the, damages in- 
capable of as.sessrnent, even wlien the contin- 
genev i.s depe.ndent on the volili»>n of a third 
party (tr of the defendant Idmself. Tims in 
Cftdplin V. Hich{z) the defendant, advertised 
tiiat lie would employ as actre.s.ses at reimmera- 
ti\ e. salaries twelve ladies to he selected by him 
out of fifty whfuu the retwiers of various news- 
papers, ill which tlic candhiates* ph»)tographs 
were published, had adjudged to be the most 
lieautiful. The plaintiff won her section and 
became one of the fifty eligible for selection by 
the defendant ; but the defendant made an 
unreasonable appointment which the plaintiff 
could nf)t keep, and pniceeded to select twelve 
out of the foi tv-nine who were able to keep the 
appointment. The jury aaseascfl the plaintiff'sv 
damage,8 at for the loss of her chance of 
obtaining a prize and the Court of Appeal refused 
to disturb the verdict (z). 

(y) 6apuxU v, Ba^s, f lOlOJ 2 K. B, 48(3. 


{z) [1911] 2 K. B.78tf. 



82 Gkkbral View ot* thb Law of CoMfrftAors. 


(3) li there is epecial Iobs, not falling within eifther 

branch of the preceding rule, damages on this 
head can be awarded only if there is an actual 
(jontract to be responsible therefor {a). 

(4) Damages may be assessed for prospective as well 

as incurred loss (6). 

Specific' Performance , — This is a jemedy granted 
formerly by courts of ecpiity, but iu)w by all courts, 
where damages of themselves will not be a sufficient 
compensation. It is used mostly with regard to con- 
tracts concerning larul, but in certain cases the courts 
will compel performance of other contracts. 1Mius, a 
contraci- for the sale of a thing of larc, heautv, or of 
one with regard to which there is a fancy valuc~c.^., 
heirlooms — will be ordered to he s[)ecitically per- 
formed (c). Uut specific performajice of an agr(jement 
will not bo granted (i) if the agreement is made with- 
out coiisidcratioi), (2) if the court cannot supervise the 
execution, (3) if it is inefputable, (4) if it would be 
unenforceable against the person asking for specific 
performance. 

TeKM I NATION OF THE CONTRACT. 

A contract which is in existence may be terminated 
in one of the following ways : 

(i) By Agreement. 

This may be (1) by substitution of a fresh agreement 
for the original, operating as a discharge of the earlier 

(«) HotM V. MulLml Hail. Co. (1873). L. R. 8 C. P. 131. 

(6) Eee Hardy v. FothergiU (1888), 13 App. C&s. 351. 

(c) Dowling v. Beijmann^ 2 J. A U. 544. See ftlso Sale of Good# 
Aet, 1893, m 52, pout, p. 272. 
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cbhtract (d ) ; or (2) by a simple agreement to rescind 
before b^cHch (e) ; or (3) by release after breach. 
Unless support etl by valuable consideration, the release 
of a cause of action already accrued (except in tlio Ciise of 
bills of exchange and })ronii8soiy notes') must be by 
deed {/) ; but if there be consideration, a parol relciise 
will be effective by way of accord and satisfaction. 

If there are several creditors to one contract', release 
by any one, is valid aj^ainst all, hut the court will 
restrain any abuse, of this power. And, as a general 
riile, a n^lease of one of several joint debtors will release 
all ; hut here, a<iain, the courts will so construe the re- 
lease as best to cai ry out the intentioji ol the juirtieij (//). 

A c.ontract may also be sahl to he discliar^ed by 
aj^acement, when it terminates owin;,i to tlui ^occurrence 
of an event, on tlie happeuinjf of which it was picviously 
agreed that all rights and liubilities should cease— 

A. agrees to be bound to H. for £5(8^ hut if In'! dwes a 
certain act, the bond is to be void. Upon Ids doing 
this act, A. and B. are {ree<l one from the r)thpr ; the 
contract is at an end. 

(ii) By Performance, 

See a)Ue, pp. 56 el setj. 

(iii) By Breach. 

See ante. pp. 72 d mj. 

(iv) By Lapse of Time. 

l.iapse of time does not generally put an tmd to th^ 
contract, but imndinate delay on lx)th sides may justify 

(*/) Ante, p. 67. 

(e) V. Lord }iugad (1833), 5 B. & AU. 68, ♦iO. 

(/) LodQt V. Dicas {i820), 3 B. & Aid. «11, 614. Ab to billu, m 
pwt, pp. 343, 344. (?) Bac. Abr. Iteleaso (A). 
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the inference that the contract has been abandoned (1). 
Lapse of tim<i may bar the ri.uht to i)rin<: an action to 
enforce the contract, for by the Limitalion Act , 1()23, s. 3, 
it was enacted that all actions on parol c,ontracds (with 
an exception since repealed (/)), shall Ix^ “ commenced 
and sued within six years next after the cause of such 
action or suit, and not after.” 

By the ('ivil Proceclure Act, lKi3, s. 3, the action 
upon a contnict under seal must be brou;;ht within 
twenty years from the cause of ac4ion arising'. 

By the Real Prtiperty Limitation Act, 1871, s. 8, 
it is provided that no action, suit, or other proceedin;^ 
shall b(', broui^ht to recover any sum of money secured 
by any lej^acy, judgment, mortj^a^e, or lien, or other- 
wise char^fed u}M»n (U* payable, out of any land, but 
within twelves years next- after a present ri}i;lit to receive 
the same, shall have accrued to some person capable of 
givb>^^ a discharge or release for the .same. It should 
be noted that this Act applies to the personal covenant 
in a mort; 4 a;^e deed as well as to the remedy a^rainst the 
land, so that in such cases the remedy on the specialty 
is barred after the lapse, of twelve years (k). 

{Since under the.se statutes the riyht is not destroyed, 
though the remedy by action is taken away, so that no 
action can be brought, the contract still exists, and a 
lien in respect of it will not be destroyed (/). If, more- 
over, the contract is performed, the performance will be 

(A) Pmrl Mill Co. v. Ivy Tannery Co., [HUD] 1 K. B. 78. 

(*) Mercantile Law Amendment Act, 1850, r. t). This affects the 
abcAring of the Statute of lamitatioiiH on merehant.s' accr)unti>. 

(k) SiiUon V. Sutton (1883), 22 t’h. JX oil ; Fearnsuh v. Klinl, 
ibid. 67U. There is. however, no Statute of Limitation ajiplicablo to 
« mortgage of jH'rNonal poiperty, so that after the debt is barrod the 
^security may still Ik' enforced h\ foreclosure or sale {Lomlon and 
Midland Bank v. Mdrhtll, ( 18011 1 2 t’h. 101). 

(f) Higgim v. Scott (1810), 2 B. & Ad. 413. 
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^ood, and rijilits acquired thereby will reiriain valid, and 
cannot be rescinded. 

The time, connts fnnn the day when the plaintiil can 
brinu his action- c »/,. when the money become.^^ due 
and when the debt can tiist be. recovered by action (w/) ; 
aci'ordiniilv. where tbe defendant was a foreign ainba8-» 
sadm' and piivilejj^ed Irom bein^r sued, the statute did 
not bejiu to run a‘'ain.«t the plaintiff until the defendant 
ceased to be ambassa(h»r («). 

The lunuinu of the statute may be suspended if the 
parties are undi r ceitain disabilities. A plaintiff who, 
when the cause (»f action aiises. is under twenty-one 
years <»f a^i^e, oi' is a fruie votrrt (o), or is non compos 
mentis, has six (or twenty) yeais alter these disabilitieft 
liave ceased wherein to brin^ action {p). .Hut where 
the, time has once ]>ei»un to run, no .subse<|uent dis- 
ability will sus|iend the operation of the Statute of 
Limitations {g). If, however, there are several •joint 
creditois, tlie disability of some will be no answer by 
the otinus for nciilei't in brin^intr the a(‘ti(»n within the 
time. 

If the defendant is beyond the seas when the cause 
of action arises (Ireland n(»t to be so considered) the 
statute will not run against the jdaintiff until the 
defendant’.s return (r). But if any defendants are in 

(in) Hemp v. Garland (IH43), 4 Q. B. 51!!; Uee.t'fH v. Hukhtft 
11891)2 Q. B. 509. 

(«) Muguru.^ Hey v. Gadtian, [1894 ] 2 g. B. 3.52. 

(o) But since th«* Act of 1882 a married woman huK become discmvrt 
within the racanin^? of the Statute of LimiiationK, and this disabititsy 
can no longer be said to exist (hovie v. fox (1885), 1.5 Q. B. D. 667). 

ip) Limitation Act, 1623, a, 7 ; Civil Procedure Act, 1833, s. 4 ; M 
modified bv Mercantile Law Amendment Act, 1856, a. 10. 

(q) Homfray v. Scroope (1849), 13 Q. B. 609, 512. 

(r) 4 & 5 Anne, n. 3, s. 19; Civil Pro<;edurc Act, 1833, ». 4 ; 
Musurns Bey*v. Gadban, supra. 
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the jiiris(lict.H)n. these must be proceeded against with- 
out waiting the retiirn of the others (if). 

If the plttintitl was ignorant of his rights, and the 
cause of such ignorance was the fraud of the defendant, 
and a fraud whicli could not, with tlie exercise of 
reasonable diligence, have been discovered before, then 
the time allowed by the Statiites of Limitations com- 
mences to run from the discovery of the fraud (t). It 
is immaterial whether or not the wrongdoer has taken 
active measures to conceal his fraud, so long as the party 
injured has not been guilty of laches in failing to discover 
the fraud at an earlier period. Aft<‘r diHcov(uy of the 
fraud the statute commences to run (w). 

On the other hand, where money has been paid under 
a mistake yf fact, the statute begins to run from the date 
of payment, and not from the date when tlu^ payment 
was actually discovered, nor from the date when it 
might have been discovered by the exercise of reasonable 
diligence (x). 

Rernval of the Although the right of action 

is already barred by lapse of time, it may be revived by 
acknowledgment of the debt, or by (what is much the 
same) part payment (y). 

Acknowledgment at one time could be made verbally. 
Now, by Ix)rd Teuterdeii’s Act, it is enacted that “ no 
^jknowledgraent or promise by words only shall be 
leemed sufficient evidence of a new or continuing con- 
iract, whereby to take any case out of the operation of 

(•) Meroantilo Law Amendment Aot, 1866, s. 11. 

(0 V. auOd (1882), 9 Q. B. D. 59. 

tu) Suits Coal Mining Co, v. Osborne (1899), A. C. 361 ; Oelkirs 
f. mus, [1914] 2 K. B. 139. 

( 2 ) BiScer v. Courage A Co,^ [1910] I K. B. 66. 

(y) 8 m Ohbsemore v. Turner (1876), h, E. 10 Q. B. «00. 
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Statutes of Limitations. 

(th^ Statute of Limitations ( 2 )|, or to deprive any 
party of the benefit thereof, iiuIchs mich at-knowltHlg- 
ment or promise shall be made or contained by or in 
some writing to be signed by the, j)arty chargeable 
thereby ” (a) ; or his agent duly authoriHcd thereto (6). 

The Mercantile. Law Amendment Act., 1850, further 
enacts that a payment of principal or int(Mest by one 
co-('ontractor shall be good t4> renew the remeily as 
agaiiLst himself, but against himself alone (c) ; but the 
benelit of this pr(»vision is emdined to certain speciiied 
Acts, such as the Limitation Act, 1023, s. 3 [d) ; and 
the (Hvil Procedure Act, 1833, s. 3 (c). 

The Civil Procedure Act, 1833, s. 5, (‘ontains provisions 
as to written acknowledgments of d<d)ts due under deeds, 
but barred by the earlier sections of the same statute. 
Under this section an acknowlwigmcnt in writing by one 
of several joint debtora revives tin*, renuidy against 
them all (/). « 

An important (piesticm in practice is —What is a 
siiflieient a(;kuowledgment ( 

If there be an absolute unconditional ackn(»wleilg- 
ment of the debt and nothing more, the law implies a 
promise to pay ; hut if there be an acknowledgment of 
the debt coupled with a promise to j)ay, the question 
arises whether the promise is conditional or uncondi- 
tional {g). If the promise is conditional, it must be 

(») LimiUtion Act, 1623. 

(а) Statute of Frauds Amend raent Act, 182S. 

(б) Mercantile Law Amendment Act, 1856, h. 13. 

(e) Ibid., •. 14. 

(d) AnU, pp. 83, 84, 

(e) Ante, p. 84. 

(/) Read v. Price, ( UKK)] 2 K. B. 724. 

ig) Tanner v. Smart, 6 B. & C. 603 ; Smith v, Thorne (1862), , 
W Q. B. 134 ; Chasemore v. Turner (1876), L. R. 10 Q. B., at pp. 506, 
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shown that the condition lias been fulfilled (h), 86, if 
the acknowledgment be accompanied by a refusal to 
pay (/), or a statement that the debt cannot be sued 
on (k), the statute will still operate to bar the remedy ; 
but an unconditional acknowledgment coupled with an 
expression of hope that the debtor will be able to pay, 
is sutliciont (/). The acknowledgment also must be 
made before a<ition brought (m), and if lost, its contents 
may be proved by oral evidence (n). 

A further way of reviving the remedy is by part 
payment of the debt due on the contract ; but here 
also the act must, be clearly referable to the contract, 
and be done in such a way as to raise a promise to pay 
the residue. Thus, when the debtor in paying part, 
showed that he ironsidered liimself to be paying all, 
there being nothing to show that, he intended to pay 
the rest, it was held that he was entitled to rely upon 
the statute (o). When part payment is made by bill 
or cluMpie, the statute runs from the date when the 
instrument is handed to the creditor, and not from thQ 
date of its actual payment (p). Acknowledgment or 
payment to a person other than the creditoi' or his ag^^nt 
will not suffice to get rid of the statute (^). 

(v) Impossibility. 

If the contract be to do an obviously impossible act 
— to touch the sky — it is clearly void ab initio ; 

(A) He Hu'tr Simmer Co. (1871), 6 Ch. 828, per Mrllish, L.J. 

{♦) Link if V. Uonsor (1838). 2 Scott, 399, 403. 

{k) Hovfcroft V. lAtmtM (1818), 4 M. & S. 457. 

(/) Cooper V. KemiaU, [1909) 1 K. B. 405. 

(w) Bate/nan v. Finder (1842), 3 Q. B. 674. 

(») Head V. Frke, [1909J 2 K. B, 724. 

(o) Foster v. Dawber (1861), 6 Ex. 839, 863 ; 20 L. J. Ex. 386, 302. 

(jt») Marreco v. Hichardtion, [1908] 2 K. B. OBI. 

[q) Staintford, etc. BankitufCo, v. Smith, [1892] 1 Q. B. 706. 
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ana so if the subjert-niatter has ceased to exist at the 
time of contract (r). 

If th,c impossibility arises subsequently to the making 
of the contract, it will, in the absence of auretunent to 
the contrary, b(* no excuse if in its nature tht‘ perform- 
ance miulit have been possible (.s'). In Kcaron v. 
Pmrs())\ [t), a man agreed to deliver a cargo on board 
in the usual time ; but owing to delays caused by ice, 
the carrying out of this promise was remitted inqms- 
sible. It was held that this did not put an end to the 
Contract or tln^ condition. So, in Jotws v. St. John's 
Colhije (it), a contractor agreed to tinish and to do 
alterations in a c(U'tain time. The alterations demanded 
we.re such as to make it impossible to tinish in the 
spocilicd time ; but this im})ossibility was not admitted 
.'VS an excuse, the court saying that h(‘ might have 
made allowance for such an event in his c.ontract. The 
following are exceptions tt) the abov«* rule. : “ 

(i) Where the imp(»ssibility is cause<l by law— c.ijr., 
if aft(‘r the contract is made aii Act of Parliament is 
passed rendering the performance illegal (/ ). 

A temporary })rohibition rendering further perform- 
ance illegal for a substantial and indetinite time may 
terminatt* the contract. Thus, in Metro jutUfart Water 
Board v. Dick Kerr <C* ('o, {/), the Ministry of .Munitions 
in the exercise of statutory powers conferred by the 
Defence of the Kealm Acts required contractors U) cease 
work \mder a contract for the construction of a reservoir 
:ind to place their plant at the disposal of the Ministry 

(r) Couiurier v. Hastk (1856), 6 H. L. (‘uh. 073. 

(«) Tayior v. CaldweU (1862), 3 B. & S., at p. 833. 
it) (1861), 7H. &N. 380. 

(m) (1871), L. R. OQ. B. 116. 

(e) Baity v. D^. Crespigny (1869), L. R. 4 i). B ^180. 

(X) (1918). 1 A. C. 119. 
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at Munitions. By its terms the contract enabled iShe 
eflgineer to grant an extension of time for completion, 
where the contractors had been unduly delayed or 
impeded; but the House of Lords held (1) that this 
provision did ncjt apply ; and (2) that the contrac t had 
ceased to be operative because the characiter and duration 
of the interruption would make it when resumed a 
really different contract based cm changed conditions (y). 
If a temporary j)i‘ohibition only affects part of a con- 
tract and the contract remains lawful to a substantial 
extent, and is of such a nature that the consideration 
cannot be apportioned, the parties will not be excused 
from further performance (c). 

A person who has in part performed an entire cont ract 
the furthai* performance of which lias become illegal 
cannot, in t.he absence of some new agi’eenieiit, sue 
Upon a qiimUnm ^aerini {a). It must not be assumed 
thatfsuch a result would b)llow in the I'ase of a sale of 
nnascertained goods. 

So also impossibility arising from a lawful act of 
Hia Majesty’s (loveniment will excuse performance, 
f!,g.y if the Government has recpiisitioned specific goods 
in the hands of the seller before the jiroperty in them 
haa passed to the buyer, the seller will he excused from 
carrying out bis contract (h). 

(ii) When the [lerformance depends upon t.he con- 
tinned existence of a given person or thing, the exist- 
ence of which the parties must from the beginning 

fy) 1 A.o m. 

(t) Uns Co. v. Ltixton-cum'SizemU Cwincil, [lftl6] 

!£ K. B. 428, C. A. 

(а) St. Khoch Shipping Co. v. Phanphnie Mining Co.^ 11916] 2 
K. B. ’024. See /MW/, p. 449. 

(б) Ht Shimon .AndcrstiOi v. Harrimm Bros. J* Co 'a ArhUmiionf^ 
[1916] 3 K. B. 676. 
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ha^e known to ho nor(V!sary to Mm fnlfilmont of the 
contract, a condition is implied, that impossibility arising 
from tl^e perishing of the person or thinp witliout default 
of the party liable to perform the eontraet, shall excuse 
the performance (c), whether the person or tiling actually 
perishes or ceases to exist in a condition lit for 1 he purpose 
of the contract (d) — c.//., a lady a^^reed to play at a 
concert, but was prevented by dan<^(uous illness, and it 
was decided, on the above principle, Miat. no action 
would lie against her for breach of contract (c). 

In Tayhr v. Caldivell (c), which is the leadin^^ case 
on the subject, an agreement to let a music-ball for 
four days was lield to be terminated when the hall was 
burned down. Many cases arisin;jj out of the post- 
ponement (d the coronation of bis late Mnjj‘sty Kinjj 
Edward the Seventh have further defined and illustrated 
the doctrine <if Taylor v. Cahhrell. All these <^ases 
show that a contract may be based on the assumjjthm 
that a (HMtaiu event will ha))pen, and if the event, dems 
not happen, tln‘ contract w'ill come t(> an end, although 
the direct subject-matter of itr— a shi[> (u’ a room — 
inay continue in existence. Itut the doctrine has no 
application unless the happening of the event is assumed 
by Doth parties to he the sole basis of the eontraet. So, 
a person who hired .a steamship for the purju^se of 
seeing an intended royal naval revii^w, was lield not 
entitled to refuse payment hecau.se it had become 
impossible t.u use the vessel for the particular purpose 
contemplated by him(/). Neither do<*s the doctrine 

(e) (1862), 3 B. & S. 826. 

(4) NkkoU V. AshUm, [lOUl] 2 K. B. 126 ; 6 ('4»in. Crh I.'iO. 

(«) Jtobingon v. Davmn (1871), L. R. 6 Kx. 261». 

if) Utatne Bay Sieamlwtl f'o. ▼. IluBon, 2KB 683; ff. 
Krm V. Uenry, >6»rf. 740. * 
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apply when the parties have themselves provided for 
the contingency of performance becominj,^ impossible {g). 
[n cases to which the doctrine applies, the rights of the 
partias must be ascertained at the moment when per- 
formance or further j)erformance becomes impossible ; 
each party is excused from any act of further perform- 
ance, but the contract is not void ah imlio, and money 
paid under it cannot be recovered hack (//). As 
impossibility only n‘h^as(‘s the parties from further 
performance, it follows that if, by thi‘ terms of the 
contract, any ri^dit has accrued before tht^ time when 
performance became imj>ossilde, that ri'^ht can be 
enforced (?). 

Effect of Wnr on (kmtmds . — Tt is conveniimt to deal 
separately Vith this topic, although it really involves the 
application of the |)rinciples <lisc.ussed ab(>ve to the 
special conditions created by the outbreak »)f war. 
War will render the further performance of contracts 
which involve tradini^ or commercial intercourse with 
the enemy unlawful, and therefore impossibh* ; althou^di 
neither j)art.y to the contract is himself an enemy. In 
such case an executory ccrntract is put an end to and 
not merely suspemb'd, both parties bein«< absolved from 
further performance (k). But the principle does not 
justify the conri.scation of an enemy’s property, thouj^h 
his right to the return of it is suspended during war {/). 

Where a contract has been entere<l into before the 

{g) KUtoU V. CVu/cWfy, [imj I K. B. 50r, ; affirmed, [lOOfi] A. T. 7. 

(A) Blakeley v. MuUer, [1903] 2 K. B. 7(9). 

(») Chatuiler v. Wd)ster^ [1904] 1 K. B. 493. 

(ib) K«posito V. Bowden (1957), 7 E. A B. 703. A suspensory olauw 
itt the contract has no operation and is contrary to public policy. 
JPrfel Bitbet ds Co. v. Rio Tinio Co., [1918] A. C. 2(K). 

(I) Hugh RtevenMn <fc Son^ v. Aktien-OesellAchaft fiir Carionnagen 
MnRrie, [1948] A. 0., at p. 245, per Lord Finlay, L.C. 
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outbreak of war with a person who has heroine an alien 
enemy, his oblij^atioiis arc not extinmiished if further 
perforijiaucc of the contract does not involve the doing 
of any illegal act, ejj., an enemy lesM*e may he- sued for 
rent accrued during war (m). 

The question whether a person is an “ enemy ” is not 
to be determined by his nationality, but by the, place 
in which he resides or carriers on business (n). Accord- 
ingly, if the subject rd an emnny power is r«‘sid<*ut and 
trading in England with the actual oi implied licence of 
the (Town, he may make contracts duiing war and 
enforce them by action, even though ul (be time he nmv 
be interned as a civilian prisoner of war (o). 

Parties may be discharged from further peiformauce 
of mercantile contracts by a vital change xd circum- 
stances which bring about the complete frustration of 
the commercial adventine. This is freipiently caused 
by the direct or indirect consequtmees of war (y>).*aud 
the doctrim^ appears tf) rest on an implied condition that 
the (amtract shall cease to be binding under eircum- 
stances which destroy ita object aiul which were not 
present to the minds (d the parties \\ hen tiiey made the 
contract, for it has no application to <'(mtingcncic.s which 
are expressly provided for (7). Mere delay, diffieulty 

(w*) HaUey v, Ijowcnjeld, [lUlbJ 2 K. B. 707 ; wo hIho Srlujman V 
Etiyh Imarance Co., [1917] I (’h. 619, potti, p. :ie«. 

{«) Porter v. Freu^nbtrg, [1915] 1 K. B. b57. 

(o) Uchajfenimi v. Goldberg, [1910J 2 K. B. 284, A. 

(/>) The rights and obhgations of partips to l ontracis may be 
affected by emci^cncy legislation of a transitory diaracter, having 
for its object the defence or safety of the realm or the protection m 
the country's citizens from Menoua hardahipa. No attempt ia made iu 
this work to deal with aueh temporary interference with contractual 
rights and obligations. 

iq) Tampiin HUamthtp Co. v, Anglo Mfxtmn, tic, Co., |I910J % 
A. 0. 397 ; Bank Ltne, Ltd. v. Arthur VujkI dr Co., [1919] A. C. 
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or loss of profit will not of themselves relieve a party 
torn his contract. Perhaps the best test to apply is 
to ask whether “ reasonable men could have contem- 
plated the circumstances as they exist and yet have 
entered into the bai gain expressed in the document *’ (r). 

(vi) Miscellaneous. 

A contract may bo put an end to — (i) by merger, by 
the substitution of a higher grade of contract — a 
judgment for a simple contract debt ; (ii) by bankruptcy 
(unless the contract is one which the trustee in bank- 
riiptcy can and does adopt), sf) far as tlic contract gives 
rise to a debt provable in bankruptcy ; (iii) if the 
contract be in writing, ))y an unauthorised alteration in 
a material part made by a party seeking to enforce the 
contract. 


False Representations. 

A re[)iesentation is a statement made by one party to 
another, before or at the time of the contract, of some 
matter or circumstance relating to it. 

An untrue representation may fall into one of seven 
ulasses. It may be— 

(a) a mere statement of opinion honestly given ; oi; 
it may be a mere flourish in the nature of a 
puff ; if this be proved, the deceived party in 
such case has no right of action in relation to 
it; or 

{b) it m&Y amount to a warranty—LC., to an agree- 
ment not being an essential term of the con-' 
tract, but connected with it collaterally ; the 

(r) ifeotiii/k SavigatioH Co. v. W. A. ISoultr A' Co., [UHTJ I K. fl. 
p , 249, Lawbjwck, J. 
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falsity may entitle the deceived party to dauia^es, 
hut not to rescind (s) ; or 

(c) it may be an e^ential term of the contiact itself, 

* in which case its falsity will entitle the deceived 

party to sue for damages, or rescind the contract 
at his option (t ) ; or 

(d) it may, though innocently made, he a statement 

which the maker may not deny, for “ where , 
one hy his words, or conduct, wilfully causes 
another to believe the existence of a certain 
slate of things, and induces him to act on 
that belief, so as to alter his own j)icviou8 
position, the former is concluded from averring 
against the latter a ditfereut slate ol things as 
existing at the same time ” (a) ; or 
\t \\\ay \>e a slivlement iimoeeutly made laVUn^ 
ill any of the above categories, but which is 
material, and which induced a party to enter 
into the contract ; it may then be classed as 
an “ innocent misrepresentation '' ; or 
(f) it may be a fraudulent misrepresentation, 
ft is proposed to refer in more detail to misieprer 
sentations classed under (e) and (f). 

(i) Fraudulent Misrepresentation. 

No precise definition is given in the English lain 
books ; It has been said to include every kind of artifice 
by which one penum deceives another. The elements at 
wbkb it must necessarily consist are the Mowing (x) : 

iff) IJut bird'll ol wHrraiity in roniictrlion h ith ii iwlivy of uiarino 
Jiuiuraiicv entitles I lie injured jiiwrty to itta’jjid. 
it) But tiee an emcjition to thin, poift, p, JUO. 

It) Lord Dknman, in Pit Lard v. iVfxir« (1837), h A. A Ii., at ii 474. 

») Hdyington v. filztnaurice (ISSO), 2»C’h. D. 451), 4W, 482 
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L A False ItepresenUUmi, of a Material Fact,-^k 
mere exprmion of opinion therefore will be no fraud, 
not usually will a declaration of intention ; thus, if a 
vendor says, “ 1 think that horse worth £10,” though 
the statement is knowingly false, no action will lie. If, 
however, he says, “ I gave £10 for it,” this, if untrue, 
would he such a repre,.seutation as to be the foundation 
of a fraud. A statement of intention is usually not a 
statement of fact (/y), but it may be (c) ; “ the state of 
a man's mind is as much a fact as the state of his 
digestion,'’ said Bowen, L.,1.{2). It has been ques- 
tioned whether mere non-disclosure can amount to 
fraud. “ Mere omission, even though such as would 
give reason for setting aside a contract, is not, in my 
opinion, if it does not make the substantive, statements 
false, a sufficient ground for maintaining an action for 
deceit ’' (a), and “ there must, in my opinion, be some 
active misstatement of fact, or, at all events, such a 
partial and fragmentary statement of fact, as that the 
withholding of that which is not stated makes that 
which is stated absolutely false “ (6). The rule then 
seems to be, that if the fragmentary statement made is 
rendered untrue by that which is jiot stated, the repre- 
sentation is fraudulent ; otherwise, it is not. 

2. A Representation Known to be False, or made 
without Belief in Us Truth, or Recklessly, wUhoiU Caring 
whether it he True or False.— At one time, some judges 
considered that false statements carelessly made without 

(y) MadtlMon v. Aldewn (18S3), 8 App. Ctts. 487. 

. (z) Eiiginyton v. FUztmurice (1885), 29 Oh. D., at p. 483. 

(tt) Cotton, L.J., in Arkwright v. Newbetd (1881), 17 Oh. D. 320, 

(6) Lord Cajrns, in Peek v. Gurney (1873), L. R. 8 H. L. 377, 403 ; 
and see per j£SS£L, M.K., in 6mith v. Chwiwick (1882), 20 Oh. D. 68. 
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r6teonable ground of belief in their truth, apart- from 
actual diflhoneatv, constituted a species 
fraud.” This doctrine must be treated as now exploded 
by the'’ important case of Derry v. Peek (c). There a 
company issued a prospectus, stating that the company 
had a right to use steam power for its tramway cars ; 
as a fact, the consent of tlie Board of Trade was required 
before, steam I'ould he used, and when, afterwards, con- 
sent was applied foi\ it was refused. The directors 
believed the truth of their statements, and pleaded 
that they had reasonable ground for believing tliem to 
be true. In the House of Lords it was definitely settled 
that, in order to maintain an action for deceit, a false 
statement must be (1) false to the knowledge of the 
person making it ; or (2) untrue in fact and not believed 
to be true by the person making it ; or untrue in 
fact and iiiacb! reekhissly — c.//., withoiit any knowledge 
on the subject, and without caring whether it is triui or 
false. But a false statement homwtly fnade without 
any reasonable grounds for belief in its truth is not 
flullicie.nt ; in other words, in an action of deceit the 
plaintitf must prove actual dishoiie.sty, not. mere negli* 
gence or blundering. 

If the representation in fact be fraudulent within the 
definition above given, honesty of motive in making it 
will not he an answer to an ac-tion of dec<*it (</). 

A false representation upon which an ju tion frjr det'eit 
could not be founded, may nevertheless he. actionable 
if it is made in breach of fiduciary duty or of a contract 
to exercise due care (e). 

(c) (1889). 14 App. Cas. 337. 

(rf) PothiU V. waiter (1833), 3 B. & AU. 114 ; Fo/fter v. Chariest 
7 Bing. 105. 

(€) Nocton V. Ashburton, [1914] A. C. 932. 
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^^J-Represefitation Intended hy the Maher to^he 
by the Party Misled hy it.—“ A mere naked 
falsehood is not enough to give a rigiit of action, but if 
it be a falsehood told with an intention that it should 
be acted upon by the party injured ” fit is sufficient] (/)« 
In the case of Ijingridge v. Levy (g), defendant sold a 
gun for the use of a customer and his sons, one of 
these being the plaintiff. The gun burst and injured 
the plaintiff, and this action was brought to recover 
damages for fraud in describing the gun. It was held 
that the. plaintiff could recover, for the jury having 
found fraud, and the gun being to the dtdendant’s 
knowledge for the use of the plaintiff as well as for 
that of the actual customer, the fraudulent representa- 
tion was ijitended to be acted upon by the plaintiff. 

A converse case is that of Peek v. Gurney (//), where 
fraudulent statements b(u’ng made in a prospectus, an 
action was brought by some shareholders who were not 
original allottec«s. It was decided that no action would 
He, as the ])rospectus was only intended to be acted 
upon by original applicants for shares. But when it is 
proved that the prospectus is issued, not merely to 
induce applications for allotments of shares, but also to 
induce persons to buy on the market, those who buy on 
the faith of the prospectus are entitled to their remedy 
for false statements in the prospectus which actually 
deceived them (i). 

The law is, therefore, as stated by Wood, V.-C., in 
Barry v. Croskey (k) : “ Every man must bo held 

e- 

(/) pARKfi.lB., in fjangridge v. lAvy (1838), 2 M. & W. 619, 631. 

(?) (1838), 2 M. & V. 619 ; 4 M. &‘W. 337. 

■. (A) (1873), L. R. 6 H. L. 377. 

(i) Andrms v. Mockfard, riSOSlU Q. B. 372. 

(A) (186t),'2J.&H 1. ' 
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responsible for the consequence of a false representa- 
tion made by him to another, upon wliicli T ^rd 
person a<’t8 . . . provided it appear that such false 
repres(*ntation was made with the direct intent that it 
should be acted upon by such third person in the 
manner that occasions the injury or loss. The injury 
must be the immediate, and not the rerrmte ennsequence 
of the representation made “ (/). 

4. Tha Rejnesmtatidh inust Actually Deceive. — If the 
promisee is not, deceived by, or did m^t rely on the repre- 
sentation, the contract cannot be undone on the j^round 
of fraud (m). Thus, a purchaser did not e.xamino his 
purchase ; it contained a flaw, which rendered it worth- 
less, and this Haw was actively concealed. It was 
decided that an inspection not beiiii^ nia<le, and the 
concealment not liavinj^ alTected tin*, mind of the 
purchaser, he could not maintain an action* for 
deceit (w). 

It has been attempted upon this ground to set up 
a defence to an action for fraud, where the plaintiff 
actually examined the facts, or had an opportunity of 
so doin^^ In such a case, if lie relied on the represen- 
tations, the fact that he also looked into the matter will 
not necessarily affect the case ; but if he did not rely 
on them, of course there is no remedy on the ground 
of fraud (o). In Redgrave v. Hnrd('p), Jessel, M.R., 

{1) This statement has received the approbation of Lord Oairms in 
Peek V. Qumey (1873), L. R. 6 H. L., at p. 413, and of the Court of 
Appeal in Andrews v. Mockford, supra, 

(m) Smith V. Chadwick (1882), 20 Oh. D. 27 ; U App. Cas. 187. 

(n) Horsfall v. Thomus (1862), 1 H, & 0. 90. 

(o) Smith V. Land and House Properly Corptnaltun (1880), 28! 
3L D. 7. 

ih\ /1 8821 n i. 
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»aid that, if the representation was material, it was an 
inference of law that it induced him to enter into the 
contract, hut with this Lord Blackburn does not 
agree ; he thinks the question to he one of fact {q). It 
is certain, that if statements are made, there is no duty 
cast on the (jther party to look into the truth of them. 

The representation once made relieves the party from 
an investigation, even if the opportunity is afforded ” (r). 
But perhaps there may be cases in which circumstances 
of suspicion may put the party wpon inquiry, and make 
it his duty to inquire (r). 

6. Damage must Jiave been Suffered. — Without this 
the fraud may exist, but no action for <lamages can be 
brought in^connection with it ; “ fraud without damage 
or damage without fraud ” does not give rise t.o an 
action of deceit (,v). 

• 

Retnedies. — A d<!frauded person has several remedies 
open to him. He may (i) rescind the contract (with 
or without claiming damages (<)) ; (ii) re.sist any action 
to enforce it, and obtain a declaration that it is void ; 
(iii) he may affirm it, and bring an action for damages 
for the fraudulent representation. 

A party who electa to rescind, must do so within a 
reasonable time (a). “ If in the interval, whilst he is 
deliberating, an innocent third party has acquired an 

{q) Smith V. Chadwick (18S4), 9 App. Oas., at p. 196. 

(r) Baoqallay, L.J., in Redgrave v. Hurd (1882), 20 Ch. D. 23 ; 
and Bee Dobell v. Stevene (1824), 3 B. & C. 623. 

{♦) Hambury, L.C., in Derry v. Peek (1889), 14 App. Cas., at 
p.343. 

(0 Bowbn, L.J., in Netvbiggitig v. Adam (1887), 34 Ch. D., at 
•p.1692. 

>• (a) Oakes 7. Tuf^uatid (1867), L. R. 2 H. L. 326 ; Central Venezuela 
^il. Co. V. Kischt ibid.t 99. 
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interest in the property, or if in consequence of his 
delay the position even of the wronj^doer is affected, 
it win preclude liini from exercising liis rij^dit to 
rescind ” (x), La{)se of time will always he construed 
favourably to affirmation (//). The coni ract remains 
valid until it. is actually rescimled 
it remains to add that by s. b of Loid Tenterden’s 
Act (u), no action will lie on a representation, though 
false and fraudidcnt, as to the, character, (jonduct, 
credit, ability, trade, or dealinji^s of any person, made to 
the intent oi‘ [)ur[)os« of cnablin;^ siu'h person to get 
credit, money, or goods, unless the rejuesentation be 
made in writing signed by the party to be charged there* 
with. The section was passed to [)revcnt evasion of 
the requirement of s. lof the Statute of Frauds (6), that 
guarantees must be in writing, by alleging that an oral 
representation was made fraudulently and suing for 
damages iti an action for deceit ; and Ijord Tenterflen’s 
Act applies to frauduktU misrepresentations only and 
not to matters based upon any contractual or other 
breach of duty (c). The sigiiatine of an a^nt is not 
sufficient to charge his principal ; and the protection 
extends to incorporated companies (d). 


(x) Clough V. UfU'lon and Norik Wctltm Had, Co. (1872), L. K. 
7 Ex. 35, quoted with approval by Lord Watsos m Aaron n Reefs v. 
Twiss, [1895J A. at p. 250. la coiiHequcniH} of this rule a Hhareholder 
cannot get rescission on the ground of fraud, unless he starts proceed- 
ings before a winding up {Oakes v. Turquand (1857), L. R. 2 H. L. 325 ; 
RMae River Silver Alimng Co. v,- Smith {iHW), L. R. 4 H. L. 64). 

iy) See per Lord Davkv, in Aeiroa*s Ree.fs v. Twins, [1890J A. 0., 
at p. 294. 

(i) Reese River Sdver Mining Co. v. Smith, supra. 

(a) 5 Geo. 4, o. 14, s. 6. 

(b) .Ante, p. 5. 

(c) Banbury v. Bank of Montreal, (IUI8J A. 0. 626. 

(d) Hirst V. West Riding Union Banking Co., Lmited, [1901] 
2K.B.560. 
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(u) Innocent Misrepresentation. 

At coinnwn law (except in contracts requirin;.^ the 
Utmost ji^ood faith), in order to obtain rescission of a 
contract on the j^round of misrepresentation, wilful 
falsehood must have been shown. In (Mjuity it would 
(it seems) have been sufficient to show that the state- 
ment was material and false, thoiij^li not necessarily to 
the knowledge of the maker (e), and relied on by the 
injured party. At one time there might have been a 
doubt as to this, but the dicta in Hedijmvc v. Ilwd 
have been accepted as law, (pioted with aj)proval (/), 
Jud are now regarded as accurately stating the law. 
And since the Judicature Act, 1873, the equitable rule 
prevails, fmiocent misrepresentation, therefore, of a 
material fact, will entitle the injured party to rescission, 
though not to damage.s, if he make his application in 
goo^ time {(j). But an executed contract for a lease (h) 
dr for the sale of a chattel or chose in action cannot be 
rescinded on the ground of an innocent misrepresenta- 
tion (i), except in cases wliere there is a fiduciaiy 
relationship between the parties (k). 

The party who takes advantage of his right to lescind 
a contract on the ground of innocent misiejjresentation 
qannot recover damages, but lie may insist on being 
restored to the })osition he occupied before lie entered 

' <<) jKssEi., M.H., in Mejlgmw v. livrd (1882), 20 Ch. D. 12. 

If) See per Bowkn, L.J., in Newbtffffinff v. Adam (1887), 84 Ch. D., 

p. 693. 

. (p) Srlanger v. }iew Sotnbrero Phosphate Co. (1878), 3 App. Oas,, 
At p. 1279. 

(*) Angd v. Jay, 11911] 1 K. B. 666. 
r («) Seddoii V. North Eastern EaU Co., [1905] 1 Ch. 326 ; cf. Scott 
% Comlean, [1003] 2 Ch. 249, post, p. 107. 

(A) Armsti/bng y. Jackson, [1917] 2 K. B. 822. 
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into tne contract. In Adam v. Neu'bujtjmj (/), the 
respondent, who was induced by innocent misrepre- 
sentation to become a partner in an insolvent business 
with the appellants, was held cntitlcKi on rescission to 
repayment of his capital, though the business, his share 
of which he restore-d to the appellants, had then entirely 
failed with large liabilities. This case seems almost 
inconsistent with the rule that rescission will not be 
grantexl unless complete rastitution can be made ; if 
the decision is not based upon the fact that an ‘‘ insol- 
vent businass is the same thing as a “ more insolvent 
business,” the rule must be taken not to apply to 
deterioratum which is the result of inherent weakness 
in the suhject-mattci' of tlio contract. On the other 
hand, in hujnnas Nitrate Co. v. Lujums Stjfdicaie (m), 
rescission was refused where a change of position had 
resulted from the plaintills having worked certain 
nitrate deposits which they had purchased from*the 
defendants. 

^As a rule, it is not the duty of parties to a contract 
to disclose everything which may affect the judgment 
of the opposite party in deciding whether or jiot to 
enter into the contract, provided that this silence does 
not cause the statements made to be actually false (n). 
But there is a certain group of contracts which are 
voidable by a party misled who enters into them unless 
Mkch party has disclosed to the other every material 
[act within his own knowledge, or that of his agent, at 
the time when the contract is made (o). These are 

(h (1888), 13 Ap|}. (^. 308. Sc*; al«o Artwirong v. Jackdm^ 
w^a, where reacitttiion wa^ granted nutwitlutanding a fall iu the 
riHae of shares which had been sold to the plaintiff. 

(m) [1890J 2 Ch. 302. (n) See an/e. p. 00. 

(o) JIMaeleburs v. Vigor/i (1887), 12 App. Cas. 531. 
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jtyled contracts uberrima: fidei. They include all 
contracts of insurance (y), and are not limited to con- 
tracts of marine, hrc and life (q), insurance ; contracts 
for the sale of land in some respects (r), suretyship 
[where there is misrepresentation or improper conceal- 
ment as to the relations between the creditor and the 
principal debtor (s)], contracts to take shares in com- 
panies (<), and partnership. 

There are a few exceptions to the rule that an innocent 
misrepresentation will not j^ive rise to an action for 
damages ; for instance, an agent who induces another 
to deal with him, innocently stating that he has an 
authority which he does not possess, may be liable in 
damages to those who act on and are injured by the 
misrepresentation (u). 

But a more important exception was introduced, in 
consequence of the decision in Derry v. Peek (a), by 
the Directors’ Liability Act, 1890, the provisions of 
which were re-enacted by s. 84 of the Companies 
(Consolidation) Act, 1908. The Act applies only to 
statements made in a prospectus inviting persons to 
subscribe for shares in or debentures of a company, 
and entitles persons so subscribing on the faith of 
untrue statements to proceed for damages against any 
of the following : (i) directors at the time of issuing 

(p) Seaton v. Heath, [1899j 1 Q. B. 782 ; 4 Com. Cm. 193 ; reversed 
on die facts, anb nom. Seaton v. Burnand, [1900] A. C. 135 ; 6 Com. 
Oas. 198. 

(g) London Assurance v. Mansd (1879), 11 Ch. D. 303. 

(r) Flight v. Booth (1834), I Bing. N. C. 370. 

(s) Phillips V. Foxall (1872), L. R. 7 Q. B. 000. 

(e) Central Venezuela Rail. Co. v. Kisch (1807), L. R. 2 H. L., at 
.p, 113. 

(a) See per Lindlvy, L.J., in Firbank's Executors v. Humphreys < 
(1M7)| 18 B. D., at p. 02 ; and post, pp. 140, 141. 

0 {x) See ante, pp. 90, 97. 
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tn <5 prospectus ; (ii) persons who have auihorisetl theif 
uanie.s to bo placed on a prospectus as bcin^^ diroctora 
or as having H‘, 7 ecd (at once or after aji interval) to 
become directors ; (iii) promoters— /.c., persons being 
parties to tlie pre])aratioii of the prospectus, and not 
beiuj; enji^a^red in sticli preparation merely in a pro- 
fessional capacity ; (iv) any person who authorised the 
issue of the prospectus. Liability may be avoided if 
the party attacked shows that he had reasonable ground 
to bolie.ve in the truth of the statements contained in 
the prospect us ; or that he withdrew his consent to be 
a director befon*. the issue of the prospectus, (U* that the 
prospectus was issued \vitlj(uit his know]cd;;e or consent : 
or that the prospectus bciii;^ issued without his know- 
ledge or consent, he at once, on hecoining aware of 
the issue, ^avo reasonable public notice that it was so 
issued ; or that after the issue of the prospectus and 
before allotuiont under it he became aware of rfiny 
untrue statement thoniiii and j»ave reasonable public 
notice of the withdrawal of his consent thereto and of 
his reason for so doin; 4 . Moreover, tin? directors and 
other persons referred te above, may successfully defend 
themselves if they can show that tin; false staUuneiit 
is a correct and fair copy of or extract from a public 
official document, or is a fair representation of the 
statements or report of an expert; though if any 
person had not reasonable grounds for believing in 
the competency of the expert who makes the statement 
or report, this last ground of defence is not available 
to him. 

An action against directors and others under s. 84 
of the Companies (Consolidation) Act, 1908, is an actimi 
of tort to which the maxim adio iKrsomlut tiiqriiur cUm 

£ 2 



applies, and consequently no action will ^ae . 
against the executor of a person who has made such 
; untrue statement unless property or the value or pro- 
ceeds of property belonging to the person injured has 
been added to the estate of the deceased tortfeasor (;/). 

Mistake. 

The rule of law has been thus stated : “If, whatever 
a man’s real intention may be, he so conducts himself 
that a reasonable man would believe that ho was 
' assenting to the terms proposed by the otlier party, 
and that other party upon that belief enters into the 
contract with him, the man thus conducting himself 
; woidd be equally bound as if he had intended to agree 
to the oth'fer party’s terms ” (2). 

But it may happen that what is apparently a contract 
tS) pwing to mistake, no contract at all ; consequently 
no rights or liabilities arise from the transaction — 
e.g.i when the thing bargained for does not exist (a) ; 
in the case of error as to the person with whom the 
. contract is made, whenever his identity can be regarded 
as important (b) ; wliere there is a mistake as to the 
identity of the subject-matter ; for in all these cases 
;the two parties have never been ad idem. Thus, where 
agreed to buy of B. a cargo of cotton, to arrive ei 
peerless from Bombay,” and there were two ships 
which answered this description^ the one being intended 

. (y) Gdvel V. Peach, [19171 2 Ch. 108. 

' <*) Hmtth V. Hughes (1871), L. R. 6 Q. B., per Black bukn, J., 

9 . 607. 

:> («) SirkHand v. Turner (1872), 7 Ex. 208. 
f {b) iimUh V. Wfiealcrqft (1878), 9 Ch. D. 223 ; r/. Gordon v. Sireei, 
2 Q. B. 641, wuoro a uoiorious mouey-leuder fraudulent^ 
::^oealed 1 ^ identity, and the oontraet mu avoided. 
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8y A., and the oUier by Ih, it seems there was ue eonr 
tract (e). In this case the contract as expressed cou 
tained a latent ambi^^iiity. It applie<l equally well to 
two subject-matters, and if each party, nothin|i 

to mislead the other, understood it diilerently, there 
seems no ground upon which the interpretation of one 
should be preferred to that of the other. If, however, 
they had both meant the same vessel, but had called it by 
an eri'oneous name, the contract would have been good* 
If two persons enter into a contract and understand 
the contract in a ditferent sense, it will be biiidiugi 
unless the [tarty who desires to support the contract 
has, however innocently, by his conduct induced the 
mistaken belief of the other party as to the real meaning 
of the contract made. Thus, in Smith v. IJ whites {d)^ 
X. bought oats from Y., tlio oat^ were rntw, X. thought 
ho was buying old oats ; it was decidetl that this alone 
would not exonerate him from performing the contjact, 
the seller having done nothing to induce the mistake on 
the part of the buyer. 

If a mutual mistake on a material matter is established 
to the satisfaction of the court, the contract may be set 
aside, although completed by assignment (c). 

The above rules are applicable when the mistake 
is one of fact; if there is a mistake of law, the rule 
is Ignoranlia juris nemimm excusat {/). Thus in 
Kitchin v. Hawkins {g), the defendant called a meeting, 
and proposed a composition, which was accepted by 

(c) Jiajfles V. WichdhauM (1864), 33 L. J. Ex. 160 ; 2 H. & C. 906. ^ 
{i) (1871), L. B. 6 Q. B. 597. .S«e also Wildiivij v. Sanderaon, 
(1807] 2 Oh. 534. 

|e) 8coU V. Coulion^ (HM)3J 2 Oh. 240. 

(/) BUbit V. Lutnky 2 Ea»t, 460, 471 

1^) {mj\ h, K. 2. 0. P. 22. 
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n^rly all the creditors. The plaintiffs did not consent, 
but actin<^ undc.r the impression that tliey were bound 
by the deed ac(!eptcd by the required mnnhor of 
creditors, they took their share of the composition. As 
a fact tli(^ deed was void, l)ut the court decided that the 
plaintifts vv('.re nevertheless hound l)y their aj^ueement 
to take loss, for their mistake “ was m> mistake of fact, 
but only a mistake upon a nice point of law.” 

In ocpiity, and since the Judicature Act, 187J, ecpiity 
provailij. the rule is somewhat less strict. James, L.J., 
in Ex 'p(irte James {/i), said that the j)rinciplc must not 
be pressed too far; and the Judicial Ciommittee have, 
in their judgment in J)nnif‘ll v. EincJ/iir (i), expressed 
themselves to the same elTcct . “ Jn (Mjnity the line 
between mistakes in law and mistakes in fac.t has not 
been so clearly and sharply drawn ” [as at common 
law]. 

A* distinction has been taken hetwee.n mistake caused 
by ignorance of a general ride of law, and that caused 
by ignorance of a particular right ; th(i contract in the 
. latter case hiung liable to avoidance. “ When the word 
jus is used in the sense of denoting a private right, that 
maxim (!•) has no application. Private right of owner- 
ship is a matter of fact ; it may be the result also of 
matter of law ; but if the parties contract under a 
mutual mistake and misapprehension as to their relative 
And respective rights, the result is that the agreement 
IB liable to be set aside as having proceeded upon a 
common mistake. Now that is the ciwe with these 
parties, the respondents believed themselves to be 

(A) (1874), L. H. Ch. App. e0!>, Iil4. 

{/) (1881), 0 App. Oas. 181, IIK). 

{k) Iqnomniia juris hand cxcuml. 
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entitled to the property, the petitioner believed that he 
was a strangler to it, the mistake is discovere-tl, and the 
agreement cannot stand ” (/). 

Retnedies in Cases of MisUike . — At common law the 
remedy is rescission wlien the contract is still executory 
and the sfiitus quo can be re.stor«*d ; and monev paid by 
mistake of fact may be recovered. In equity there is a 
right of rescission, or in some cases, of rectification. 
Where the mistake is not mutual, the remedy is 
rescission, but the court may offer the other party what 
the party making the mistake intended to give, and 
upon the offer being accepted, order rci'lilicalion instead 
of rescission. 

UmjUK l.^FLUKNOK AND DukKS.S. 

Undue inHuenc<‘ is the improper use of any power 
possessed over the mind of a contracting |>arty, and 
it iiiJiy in all cases be proved as a fact {ni). Moreover, 
ac^cording to tlie doctrine expounded in Huquenin v. 
Baseley (a), nnduc influence is presumed (in the 
absence of rebutting evidence) in all cases where 
the relative position of the parties is sucli as to 
render it probable that such infiuence exists aiid has 
been exerted ; e.g., between solicitor and client, trustee 
and cestui que trust, guardian and ward, etc\ But the 
relation of husband and wife is not one of those to . 
which the doctrine applie.s (o). Duress is actual or 
threatened violence, or impri.sonment. In cases of 

{l) Lord Wkstbury, ia Cooper v. Phibbe (1807), L. R. 2 H. L. WO, 
170 i and see Earl Beauchamp v. If»nn (1873), L. R. 0 H. L. 223. 

(») SmUh V. Kay {I860), 7 H. L. Cas., at pp. 778, 770. 

(») (1807), 14 Ves. 273. 

(o) Hwots V. Bi$hop, [1909] 2 K. B. 390. 
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influenoo and duress the law considers that 
lionsent is not freely p;iven, and it allows the contract 
to be avoided at the will of the paity coerced ; the 
contract can subsequently be made },^ood if ratified 
when that party is absolutely free from the influence 
or power. Whether the coercion amounts to duress 
depends upon the facts of each particular case : “ wlien- 
ever from natural weakness of intellect or from fear— 
whether reasonably entertained or not — <‘,ither party is 
n a state of mental incompetence to resist pressure 
improperly biou^ht to bear, there is no more consent 
than in the case of a person of stron"e,r intellect 
and more robiist courai^e yielding to a more seriouF 
danger ” (p). 


Foreign Law. 

Cftnjlicl of Liws, — A dispute sometimes arises as t( 
what is to bo the law by wJiich a cout?a(.t or some pari 
of it is to be governed or applied. Tlie uncertainty ma} 
be brought about by a variety of causes : for instance 
the contract may be entered into in one country with i 
view to its being wholly or partly performed in another 
and the laws of the two countries may materially diffe 
as to the validity or effect of one or more stipulation 
in. the contract. It is impossible either to exhaust th 
circumstances which may give rise to the dispute or t( 
lay down hard and fast rules for the determination o 
apy particular case, but all the authorities agree tha 
.1^6 point to be ascertained is — what was or must b 
.j^umed to have been the intention of the parties wit] 
^pect to the country the law of whicli is to goven 

{p) Butt, J., in ScfAt v. Sthrigfd (1887), 12 P. D. at p. 2i. 
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^he coiikact. ? Any presumptions or priiiu\ facie rules 
which have from time, to time been^ evolved by text 
writerc or laid down in decided cases are solely directed 
to the aaoertairimeut of this intention. It imist always 
be a matter of construction of the contract itself as 
read by the lij^lit of the subject-matter and the 
surroundinjr circiimstaiices. The most sntisfac.tory 
evidence of the intention of the parties is. course^ 
the lanj^uaj^e of the contract, and it is only whore this 
leaves the question in doubt that there is any occasion 
to resort to other considerations : thus, where a (‘ontract 
was entered into in England betwe(*n partit's residing 
in England aiid Scotland respectively, but was mainly 
to be porforined in Scotland, the House of Lords 
largely based their judgment u]Mm the following 
clause in the contract : “ Should any dispiif c arise out 
of this contract the same to bo .se.tthul by two members 
of the I^KUidon ('om Excbange or their umpire iif the 
usual way,” This was considered to b(‘ a clear imlica- 
tion that the parties contemplated that the contract 
should be interprete<l according to the rules of English 
law (7). 

Whore the doubt is not removed by the language of 
the contract, the broad rule is tliat tlio law of the 
country whore the contract is made prc.su mably govema 
the nature, the obligation, and interpretation of it, 
unless the contrary appears to be the intention of the 
parties (r). The very manner in wliich this rule 
stated shows that it is one which may have to give w%,. 
to other considerations of more weight. The place of 

iq) Hamlyn tb Co. v. Talisker DiHiUery^ [1804J A. 0. 202. 

(r) Jaeoba v. Credit hjfonmia (1884), 12 Q. H. D. MS); in 

iaaoitri dtenthship Co, (1880), 42 < ‘li. D. 32 1 . * 
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performance is a very material fact. “ Tn most cases, no 
doubt, where a contract is to be wholly performed abroad 
the reasonable presumption may be that it is intended to 
be a foreign contract determined by foreign law ; but this 
primd. facie view is in its turn capable of being rebutted 
by the express or implied intention of the parties as 
deduced from other circumstances ” (s). Even where a 
contract between English subjects is to be wholly or 
partly perfornicd abroad the parties may only have 
intended to incorporate the foreign law so far as the 
regulation of tlie method and manner of performance 
abroad was concerned, without altering any of the inci- 
dents which attach to the contract according to English 
law. In Jacobs v. Credit Li/onmis (t) a contract was 
made in England between English re^^ident houses 
■for the sale of a large quantity of goods to be shipped 
by a French company at a port in Algeria. Owing to 
an hisurrection in Algeria the export of this particular 
merchandise was forbidden by the authorities there, at a 
time when the contract had not been wholly completed, 
thereby rendering further performance impossible. 

' According to the law of Algeria this would have 
excused further performance. It was, however, decided 
that the contract was an English contract, and the 
obligation to deliver being absolute the subsequent 
impossibility afforded no defence to an action for 
damages. 

Other material considerations, besides the place where 
tBiB contract was made and the place of performance, 
.may have to be taken into account, such as the residence 

Per Bowes, L.J., in Jacobs v. Credit Lyonnais, supra, at 

> « 01 . 

(f) (1884), 12 Q. B. D. 589. 
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of the contracting paities, the form of tlie contract, its 
snbjecjt-matter, the things to he done, and the t>ccnrrence 
of a stipulation which is valid according to the law of 
one country hut unenforceable in another. ?r(‘surnahly 
the parties would have intended the whole of their 
contract to be enforceable, and the existence of such a 
stipulation as that last mentioned would be cogent 
evidence tliat the. parties were looking to the tribunal 
which would enforce it («). J^ihe the other presump- 
tions, it is not comdusive. Other things being equal, 
preference should be given to the law of the place with 
which the transaction has the most real connection (a). 
And whei e the residence of any party is material, actual 
and not nominal residence is to be c,oiiside,red (o). This 
is especially important in the case of <M>mpanies 
registered in one country and carrying on h^isiness in 
another. 

If the English courts decide that a coutiac^t is tfl be 
governed by the law of a foreign counf-ry, and the 
contract contains a stipulation valid bv the law of that 
countiy, but unenforceable by English law, the exact 
nature of the .stipulation has a further importance. If 
it contravene«s some essential principle of justice or 
morality, as recognised by the courts of this country, 'it 
will not be enforced {y), and if, though not immoral or 
unjust, it is in direct conflict with deeply-rootjKl and 
important considerations of local policy, the recognition 
of it will be equally denied. Otherwise, effect will in 
most cases be given to the stipulation, even though ft 

(u) In re Missouri Steamship Co,, supra ; and c/. SouAh African 
Breweries, Limited v. King, fl899] 2 Ch. 173. 

(*) South African Breweries, Limited v. King, supra ; WcatUkc*# 
Private International Law (6th ed.), at p. 305. 

(y) Kaufman v. Oerson, [1904] i K. B. 691. 
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WO^ld be unenforceable if contained in an English 
'iabniract (a). 

.On the other hand, the English courts will not 
recognise a disability or disqualification arising from 
tie principles or custom or positive law of a foreign 
country, especially if it is of a penal nature, provided 
’that it is not known liere. Thus, a person adjudged by 
a French court to bo a prodigal may be proliibited from 
dealing with his property without the assistance of an 
adviser appointed by that court. Such a prohibition 
would not, however, prevent him from obtaining or 
dealing with property belonging to him in England {a). 

In like manner the English courts will not re- 
, cognise the law of a foreign country ifiiposiiig a 
personal liability on the shareholders of an English 
limited (company, which incurs debts in trading abroad ; 
because such a liability in rc.spcc.t of the company’s 
debts is inconsistent with the limitation of the share- 
holder’s liability according to Englisli law, and that 
limitation is the legal basis of Ids relation to the 
company (6). 

Whatever law governs the interpretation of the 
contract, anything which relates to the remedy to be 
enforced must be determinetl by the lex fori, the law oi 
the country to the tribunals of wliich the appeal is made. 
Tho practice of tliose court-s must be followed, theii 
iules as to the admissibility of evidence will apply, and 
will any provision which bars the remedy, such as the 

■ (ii) Handym Co, v. Talisker DialiUeryy [1894] A. C. 202 ; in ri 
SteafMhip Co. (1889), 42 Cb. D. 321. 

Worvu ▼. De Valdar (1880), 49 L. J. Ch. 261 ? In re Selol\ 
[1892] 1 Ch. 488. 

i; (6) kisden Iron and Locomotive Works v. FwnsAs^ [1906] 1 K. B. 
&,.‘ 'Except,^ perhaps, in a ease where a shareholder has oxpreaslj 
the direotorH to ple<ige liia personal nredit (f^.). 
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Statute of Limitations (c). If the remedy is barred by 
, lapse of time according to tlie law of the country in 
which enforcement is souglit, it does not matter that it 
is not so barred by the law of the country with respect 
to which the contract was made (c). Conversely, an 
action on a foreign contract may be maintained here, 
even though the time has expired for enforcing the 
contract in the foreign country, provided that the ])eriod 
laid down by the English Statutes of Limitations has not 
been exceeded (d). It would be otherwise if the foreign 
statute destroyed the debt as well as the remedy (<^). 

Foreign law will not be judicially noticed in the 
English courts, ft must be proved, as a fact, by 
the evidence of a competent witness (c) ; but until the 
contrary be pr(jved, the general law of a f(r.*eign State 
'is presumed to ]>e t.iie same as the English law (f). 

Foreujn Judf/ment . — The judgment of a foreign c*ourt 
having jurisdiction over the, subject-matter, and the 
parties brought before it, will be acLnl on here as finals 
and may be enforced by action, provided that the 
proceedings are not in conflict with English views of 
natural justice, even though there may have been 
some irregularity in them (i^r), unlovss the judgment 
has been obtained by fraud (h) or an English statute 
applies to the circumstances (f). The fraud of the 
plaintiff in obtaining the judgment may be pleaded 

(c) Don V. Lippmann (1838), 5 0. & F. I. 

{d) Harris v. Quins (1809), L. R, 4 Q. R. 003. 

(e) Yonder Donki v. Thellueon (1849), 8 C. B. 812. 

(/) Dynamit AktiengeseUsehafl v. Rio TififoCo.,[l9J8] A. (J. 200« - 
292 eeq. 

(If) Pemberton v. Hughes, [1899] I Ch, 781. 

(A) Vadah v. lawes (1890), 26 <1 B. D. 310. 
ft) IloM V. fforthenU, [ 1900] 2 f3i. 202. 
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as a defftiice to an aotion brought on the foreign 
judgment, even though it cannot be proved without 
re-trying the question adjudicated upon by the«foreign 
court But it would be no defence to an action on 
such 'a iydgip^t that the foreign court liad, according 
to English law, put an erroneous construction on an 
English contract (k). The foreign court must have had 
jurisdiction. 

In actions in personam there are live (^ases in which 
the courts of this country will enforce a foreign judg- 
ment : (1) Where the defendant is a subject of the 
foreign country in which the judguieiit has been 
obtained ; (2) where he was resident in the foreign 
country when tlie action began ; (3) where the defendant 
in the cliae'acter of plaintiff has selected the forum in 
which he afterwards sued ; (4) where lie has volun- 
tarily appeaiMMl ; and (5) where he has contiacded to 
Rubfhit himself to the forum in which judgment was 
obtained (/). But the ownership of property abroad is 
not sufficient to give the foreign court jurisdiction in a 
personal action (?n). 

{k) Godard v. Gray (1871), L. R. 0 Q. B. 139. 

(/) Kinanuel v. Sjfmon, [1908) I K. B. 302, at 309 ; per Bucklev, 
}!i.J. S«^ also Schibsby v. Wentenholz (1871), L. R. 0 Q. B. 155. 

(to) Ktnouuel v. SymoSt 'fupra. 



PART Jl. 

RULES RELATING TO PARTIES TO CONTRACTS. 

MnmiY. 

An or, a.s he i.s sivled in iln* oM Ihm>1vs, an 

attorney, is “ he who is employed to do anything in the 
pla(.*o of another ”(n-), and the person who (iniploys is 
called the principal, Jt must be note<l. however, that 
agency is not mere employment, hut employment for 
the purpose (d jmtting the ])rincipal into legal relations 
with others. In treating of the law jjf age,in*y, these 
others will be styled third parties. 

.^euts may be divided into various classj^s. Some of 
the most important, together with tlje chiel variations 
in their legal characteristics, will be. found enumerated 
hereafter (6). Taking them generally, they have been 
divided by writers (c) into three classe.s ; (1) Sj)ecuU, 
viz., those who have authority to do a specific act, e,g,, 
buy a pai'ticular thing ; (2) (rtmeml, viz., those who 
may do anything coming within ^.ertain limits, 
agent to manage a busine.ss ; (3) Universal, viz., thrise 
who may do anything on behalf of their principal, and 
whose authority is unlimited. Thus, a universal agent 

(/i) ( Vniiyiui’ Digcjit, Attorney A. 

(i) Post, pp. lOS el scq. (c) 8ec 8tory, Agency, ta. 17, 21, 
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in$y do anythin^.on behalf of and bind his principal, 4f; 
'only it is legal and otherwise consonant to the general 
law of contracts; a general agent may do the same 
lirithin prescribed limits ; a special agent is tied down 
to the specific act to perform which he is appointed. 
A man may have two businesses, e.g., banker and tea 
merchant ; his general agent in the banking-house 
would have no authority to contract on his behalf in 
ijfche tea-house, and vice versa ; his universal agent could 
do so in both ; a messenger who is sent to get postage 
Itamps could bind him only in matters iricideiital to 
that purchase. 


Who may Appoint and be Appointed Aoents. 

Those who cannot make contracts themselves (as to 
4whoin see ante, pp. 31 et seq.) cannot get rid of their 
disabilities by the employment of agents, but it is 
settled that incapacity to contract for himself will not 
prevent a person from being appointed agent to contract 
for another. For instance, at common law a married 
woman is incapable of contracting for lierseM, but*%ho 
could, with the proper authority, bind her husband by 
contracts made4)n his behalf (d). 

Appointment op Aoen'fs. 

As a rule, no foripal mode of appointment is required ; 
id fact, the vast majority of agencies are created verbally, 
p^en without any express arrangement at all, and unless 
i^ese were recognised by law, mercantile business could 
jkaidly proceed. But if the agent is to have authority 

id ) A’.y.. ISiiuUy V. Fordcr (1808), L. K. 3 Q. B. m . 
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to contract under seal, the authority must also be tinder 
seal, and it is then called a power of attorney, though 
the want of a deed will be of no avail as a defence to a 
principal who is present and allows the agent to enter 
into the contrac t for him (e). Also, a deed is necessary 
when the intended principal is a corporation, and the 
authority given is tc' enter into contracts which a 
corporation can only make under seal(/). In other 
cases writing seems to be nnneccwaiy for the duo 
appointment of an agent unless expressly reejuired by 
statute. Writing is rccpiired (and possibly a deed {g)) 
for the appointment of an agent whei’o the contract is 
within the provisions of ss. 1 and 3 of the Statute of 
Frauds, which relate to leases. Omtiacts within s. 4 
of the Statute of Frauds and of the Sale of floods Act, 
though unenforceable by action unless in writing, may 
be validly made by verbally authorised agenU (A). 

The following may be t-ho methods of appointment : 
1. Seal. 2. Paiol (including woids and writing). 3. 
Implication arising from the conduct or situation of 
the parties. Under this last head come such cases aa 
tha following : A servant allowed to purchase oats 
for his master's horses ; the authority of a jiartner or 
wife to bind a copartner or husband ; an owner who 
sends horses to a repository for the sale of horses 
authorises a bona fide sale. Moreover, a person may 
so act as to be precluded from denying authority. Thus, 

(e) Ball V. DunaltrvilU (1791), 4 T. K. 313. 

(/) See ante^ pp. 46, 4S. 

\9) See Real Property Act, 1845, «. 3. 

(A) U^gins v. Senior (1841), 8 M. & W. 844 ; HmM v. PUUg 
(1889), L. R. 4 C’li. 648. Vf. the Coiupauies ((joiiHolidation) AciL 
tlK)8» e. IM) (2), whicii pruvieW that an agent to sign the 9 opy m. 
9>Py prospbetuK filed in acoordauco with the retiuiremenU of^tho Ai^ 
tic auttuNiMed in writing. 
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in Piokeritu} v. Busk (i) a broker wias cnii»lnyed by a 
merchant to buy linmp ; llio broke.r tlid so, and, at the 
merchant’s reAjucst., the hemp whs left at the, luokor’s 
wharf ; the broker sold the ;^oods, and th(‘, s^dc was 
suppmtcMl on the ground that tiu*. bn)kor was the 
apparent a^ent, and that the mmehant was esto[>ped by 
his condiiet from denying; the aj^euey. Such ai^encies 
have been styled agencies by estoppel. 

' Although an agency may be non- 

existent at the time when the contract is entered into, 
it may aris<^ and b(‘- made retrospective by raUjivalton, 
i.e., adoption of the contract as made. Jhit there can 
bo no ratilication unless in making th(‘, contract the 
agent purported to act for or acted in (lie nann^ of a 
principal, and a contract, made by a person in his own 
name with an undevlarcd intention that it should lie 
made on behalf of another, for whom he tlnm had no 
authority to act, cannot be ratified (k). The principal 
must be in existence when the c.ontract is made, and 
when ratifying, either have full knowliHlge of the facts 
or bo shown to have adopted the acts, what-ever they 
wero (/.). For these reasons a company cannot adopt 
or ratify a contract entered into on its behalf befojc the 
company was incorporated (m ) ; it may make a new 
contract to the same cllect, unless such contract would 
be ultra vires (n) ; on the other hand, it may confirm 
an allotment of shares made, after it.s incorporation, by 

, (•) (1812), 15 Kifcst, 

{k) Keighifff <U Cit, v Durant, \ UHM ) A. U. 210. 

(0 Marfth v. Joseph, [18071 I Oh. 213. 

(m) Kelncr v. BaMer (1867), U R. 2 1'. 1*. 170} He Norlkuinber- 
land Avenue Hotel Co, (1886), 33 (Jli. 1». 16. 

(n) AiJU)ut,y CarrUige. Co. v. Rtehe (1875), L. R. 7 H. L. 653. 
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an irregularly attended meeting of diroetors (o). If 
the contract is properly ratilied, the ratitii’ation is 
thrown hack to the time when the act was done, so t-hat 
it can be effectively made after r<‘pudiatb)n by the 
promisor (p). Moreover, the ral ification must be not 
of part of the contract but of iiie whole (y). 

It may be added that where an agent makes a 
contract in the name of his principal, but with the 
intention of fraudulently taking the. licnelit of the con- 
tract for himself, the principal may neveiiheless ratify 
and enforce the contract as against the other parties to 
it (r). On the other hand, if an agent contracts in the 
name of a principal aufl the contract is within the 
terms of a written authority given to the agent by 
the principal, then although the, agent makes such 
contract solely in his own interests and the written 
authority is not disclosed to the coutract-ee. the latter, 
acting in good faith, will be entitled to hold the princf|)al 
bound (.v). 


Termination of Aoency. 

This may occur either by the act of the j)aitieaS them- 
selves or by operation of law. 

(i) B// Act of the Parties . — This is styled revocation 
if the principal withdraws, renunciation if the agent 
throws up the contract, it is brought about by either 
party, and unless repugnant to the original terms of the 
contract, it may take place at any time. But it must 

(o) Re Portuguese Consolulated Copper Mines (1890), 4r» t'h. i>. 16. 

ip) Bolton Partners v. Lambert (1880), 41 Ch. 1). 295. 

(?) Oj. i'ergusson v. Carrington ( 1829), 0 B. A C. 69. 

(r) Re Tiedemann and Ledermann Freres, [1899] 2 Q. B. 06. 

U) Bambro v. Burnand, [1904] 2 K. B. 10. * 
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be noted that the principal will be liable on contracts 
entered into on his behalf after the termination of the 
agency, unless he has caused notice of such termination 
to reach third parties, who may act on the faith of the 
previous authority, until such a time has elapsed, or 
-such circumstances have happened, as would lead a 
reasonable man t^> infer that the agent’s authority 
had been counteiinauded. Thus, a servant wlio had 
authority to receive, borrow, and pay money for his 
master, borrowed 2(H) guineas in his master’s name 
after he had quitted the service ; and the lender 
recovered against the master on the ground that he had 
not been made*, aware of the revocation of authorlly (1). 
So, in the case <d a partnership (which is in many 
rospw.ts kind of agency), the partner who leaves the 
firm but remains ostensibly a member, is liable for 
debts incurred after his retirement. 

A limit to this power of revocation at any time, is 
found where an “ interest has been coupled with the 
authority ” ; c,g,, when the principal has entered into 
an agreement to give something to a person, and has 
appointed the latter as agent to collect and secure it 
for himself. In such a case the authority caimot be 
W^vokedK So, although the authority of a factor to sell 
goods is in general revocable, it will become irrevocable 
if he has made advances to his })riri(‘ipal in consideration 
of the latter giving him authority to sell at the market 
price and retain his advances out of the proceeds (w). 

(ii) By Operation of Law. — (1) Subject to exceptions 
depending upon the special terms of the appointment, 

(/) Monk V. ClaytoUf Molloy, De Jure Maritimo, bk. 2, c. 10, 
b.27. 

(*) Baletgh v. Alkimton (IB40), 0 M. W. 670. 
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the death of the principal at once puts an end to tlie 
authority of his agent. A case illustrating this is 
Smont Ilbery(x), in which it was decided that a 
butcher was unable to recover from the husband’s estate 
the price of meat supplied to a woman, at a time when 
her husband, supposed to be alive, was in reality dead ; 
her authority to buy was gone. (2) Bankruptcy : The 
agent’s authority is generally revoked by the bank- 
ruptcy of his principal ; not necessarily by that of 
himself. (3) Insanity : The insanity of the agent will 
determine Ids authority, and the insanity of the principal 
seems equivalent to a revocatum, but if third parties 
have dealt with the agent on the failli of the authority 
ineviously given, and without notice of its doBuridna- 
tion or revocation, the principal will be ])recluded from 
denying the continuance of the authority. Thus, in 
Drew V. Nunn (y), a man gave his wife authority to 
buy, then became a lunatic. When he had re(',over(*l, 
he repudiated her contracts, but was held liabb* in an 
action for the price. 

A contract of agency involving personal services is 
dissolved and not merely suspended if the agent is com- 
peUed to join the army, becau.se he cannot then lawfully 
fulfil any of his duties and the principal cannot 
accept any of his services ( 2 ). 

In addition to the above, the agency may be termi- 
nated by — (i) exjjiration of the time agreed upon foj 
its continuance ; (ii) destruction of the subject-matter 

{*) (1842), It) M. & W. I. In so far as this cii.sr (in-ided that the 
agent would not be liable in such circurastanties for damages for 
breach of warrants of authority, it must be treated as overruled. 
See poM, p. 140. 

(r) (1870), 4 Q. H. I). titil. 

(*) Mar4haU v. (iknvtU, [1917] 2 K. B. 87. 
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e.g., the employment of an aj^ent to lot a houwe is deter- 
mined when the house is hiirnt down. The employment 
of an ajjjent for a Hxed term docs not necessarily imply 
that a business shall he continued so as to ^ive him an 
opportunity to earn commission, and the sale of the 
business before the term expires may, in etlcct, deter- 
mine the agency without renderiri;^ the principal liable 
to make any co?n{)ensation to the, a^ent. {a ) ; (iii) com- 
plete performance ; e.g,, when an a^ent to procure a 
buyer has procured one whf> is accc}>t(Ml. 

Rights and Duties. 

(i) As Between Principal and Agent. 

Dutiesrof an Agent to his Principal. Ifis duty is to 
do the work he has underfaken, and. to do it with 
reasonable skill and dili<;eiice. The e.\act amount of 
skill and care requirc^l varies mucli with the circum- 
stances, but ge^perally a man who undertakes to act for 
another must not show less diligence than he would 
have shown if exercising his own affairs. If in addition, 
he is engaged upon an understanding that he must show 
special skill, this skill he must show, or he is liable to 
tllidemAify his principal, even though he has done his 
best. 

In this respect a difference is to be observed between 
a gratuitous and a paid agent ; the gratuitous agent is 
liable only in the event of negligence in carrying out a 
matter actually commenced, but he is not bound to 

(a) 8ee Rhixlm v. ForuHxxl (1870), I App. ('as. 250 ; c/. 2’urHer v. 
OokUmitk, [1801] 1 B. 544. It Ih a question of the eoiuttruction of 
thv contract in each case, an important clement being the nature of 
the consideration moving to the promisor. 8ee Ogdens^ Limited v, 
Nehon, [lt04] 2 K. B. 410 ; affirmed. [1005] A. C. 109. 
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enter upon the agency at all. He is not liable for a 
won-feasaiice, but only for a ?/<i.s'-feasaiK*t‘. Whatever 
he does ejiter upon, he must carry it out without negli- 
gence, it being held that the conlidem e induced by 
undertaking any service for another, is a sidhcient legal 
consideration to create a duty in the })erforinance of 
it (b). The giving i)f gratuitous advice seems to 
stand on the same footing (c). Even then, however, 
his responsibility is not so great as that of a paid agent, 
for whereas the latter is liable for ordinary negligence, 
the voluntary agent is liable in damages only if he be 
guilty of gross negligence [d), unless, indee^d, his pro- 
fession is such as to imply skill, in which case, it he enter 
upon the work at all, he must do so with that skill (e). 
The question t hen arises, what is gross negligence ? 
Orompton, .1.. laid down the law in Beal v. South Devon 
Rail. Co.(f), thus: “({n>ss negligence includes the 
want of that reasonable car(‘, skill, ami expedition, 
which may properly be expected fiMun }»ersons S(» holding 
themselves out [i.e., us agent for anything), or their 
servants. . . . The failure to exercise leasonable care, 
skill, and diligence, is gross negligence. What is 
icasonable varies in the case of a gratuitous bailee, ami 
that of a baih^e for hire. From the former is reasonably 
expected such care and diligence as persons ordinarily 
use in their own affaiis, and such skill as he has. From 
the latter is reasonably expected care and dilige.nce such 

{h) See Goygji v. Ui rmni (1704), 1 S)u. L. C. (12tl> e<l.) 101, and 
notra thereto. 

(c) Banbury v. Bank af Mantreal, flHlS] A. (!. 020, at pn. 0.57, 
689, 690. ’ 

id) Bmuchamp v. Powley (1831), I Moo. A It. 38; iMtornan v. 
Jenkim (1835), 2 A. & E. 256. 

(<) Lord IjOUGUBorouoh, in ShlellM v, Blat'ldmrne (1789), I 
H. Bl. 158. 

{/ ) (1864). 3 H. & a, at pp. 341, m 



126 


Agency. 


as are ^exorcised in the ordinary and proper course of 
similar business, and such skill as he ouyht to have, 
viz., the skill U8\ial and requisite in the business for 
which he receives payment ” (g). 

Whatever the aj,^ont does must be done for the benefit 
of his principal, not necessarily in his name ; in fact, 
not ordinarily so. Thus, an auctioneer sells without at 
once disclosinj' the vendor ; a broker sells “ for my 
principal,” or, to use a more homely example, the 
servant calls and engages a cabman, and all without 
mentioning the name of the person for whoin the con- 
tract is made ; but in each case all benefit belongs to 
the principal. An agent cannot convert himself into a 
principal without his principal's assent ; c.//., if a broker 
is emplo^'ed to buy, he cannot sell his own goods to the 
principal without the principal’s assent ; and even a 
trade u.sage will not cxcu.se this, unless the principal is 
acquainted with the u.sage (/e). An agent must never 
place himself in such a po.sifion as to cause his duty 
and his interest to conflict. It is for this reason that 
he must not act for the advancement of his personal 
interests in the particular matter without leave, nor 
turn himself into a principal (i). He must not inter- 
mix his affairs with those of the principal, e.g.^ he should 
not pay money received as agent into his own private 
account {k ) ; ho must always be prepared U) render an 
account (/). 

{y) “ Gross nogligence ” has, however, been described as the same' 
thing as negligence, with the addition of a vituperative epithet. The 
point to bear in mind is that what amounts to actionable negligence 
m one case does not necessarily constitute it in another. 

(A) Robinson v. MoUett (1875), L. R. 7 H. L. 802. Bee po«/, p. 627. 
(i) Bentinck v. Fenn (1887), 12 App. Cas. 0.'>2. 053, 060, 

{k) Story, Agency, s. 208. 

{1) ]Vh»f V. Lincoln (1803). 8 Ves. 303 
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An agent must not make any socrct profit out of his 
employment, and any so made will become the property 
of his employer. Thus in Morison v. Thompson (w), T., 
a broker, was employed to purchase a ship ; tlie vendor 
employed S. as his agent and agreed to give S. w^hat- 
ever was obtained over £8,r)(K). S. agreW to give a 
portion of this excess to T., and eventually T. bought 
the vessel for i!9,2r)0. Jt was held that T.’s priiu'ipal 
could claim whatever T. had obtained from S. So in 
Kimher v. Barber (w), the plaiutilT desirtHl to procure 
shares, and defendant agree^t to Imy some for him at a 
price ; as a fact d(*fendant had already bmight some for 
less and he sold these to the plaintiff, and the Lord 
OnANCKij,()R held that defendant was an agent and 
must liand ovtu’ the diffmimce between the 1)(|Ught and 
sold piice. In Ilarriwjtmi v. Victor ia Dock Graving 
Co, (o), defendants agreed to give plaintiff commission 
for superintending repairs to bo executed on prope/ty 
of the Great Kastern Railway (.-onijiany, plaintiff being 
at the time agent to the railway company. Plaintiff 
was to use his influence to get the defendants the work. 
It was decided that though the commission did not bias 
the plaintiff, yet the promise to give it was corrupt and 
the plaintiff was not allowed to rexjover. This case is 
important as showing tliat the effecd of the illicit com- 
mission on the agent’s mind is not to be considered, the 
mere agreement to accept it Ls sufficient, and if the 
money is paid over, it may be reijovered by the principal 
as money received to his use. 

A sub-agent who is aware that he is being employed 
by ail agent of the principal stands in a fiduciary 

(») (1874), L. R. 9 Q. B. 480. (») (1873), L. H. 8 i'h. 50. 

{«) (1878), 3 g. B. J>. 540. 
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relationship to the principal^nd will be j&countable to 
him for any secret commission received ; although no 
privity contract has been established between the 
sub-agent and the principal (;>). 

But the principle prohibiting an agent from making 
a profit for himself beyond his agreed remuneration 
does not apply to the directors and officers of a cor- 
poration, wliich has been appointed agent, and then 
employs its officials to do work in connection with the 
agency for salarie^s, commission and profit costs. The 
directors and officers stand in a fiduciary position only 
to the company and not to strangers dealing with the 
company, and proper payments made to them by the 
company will be allowed ((/). 

An agent wlio takes a secret commission from a 
person with whom he is dealing on behalf of his principal 
is a d(*btor to his principal for the amount thus received ; 
but the principal cannot claim that the agent is trustee 
for him of the actual money, and so c.annot follow the 
money into and claim the investment in which the agent 
has phu’ed it ; the principal’s remedy is to bring an 
action and get judgment for an amount equivalent to 
that received by the agent (r). 

An agent who receives a secret profit must not only 
account for it to his principal, but also forfeits his right 
to commission in respect of the transaction in connec- 
tion with which the corrupt bargain was made(«). 
But where the transactions between a principal and 
his agent are severable, and the agent has acted honestly 

(p) Powtll V. Ki'an Jones d> Co., [1906] 1 K. B. 1 1. See also fost, 
pp. ISO, ISl. 

(q) Bath v. Standard Land Co., Limited, [1911] 1 (!h. 618. 

(f) Lister v. Shdibs (1890), 4r» Ch. D. 1. 

(i) AndHws v. Bamsay d: Co., [1903] 2 K. B. 636. 
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in 801)10 and dishonestly in others, he is entitled to 
comiiiission in all the iustaiices in which he has been 
honest, but is not entitled to it in the casijs in which 
he has been dishonest {i). A secret profit received by 
an agent without fraud in connection with suine duty 
incidental to the main purpose of his employment 
cannot be retained, but in such case the agent will not 
forfeit his right to remunerathui {«). An agent who 
receives a bribe from a third party may be dismissed 
without notice (x). Corrupt transactions with an agent 
are now punishable as misdemeanors, both the agent and 
any person corruptly dealing with him being criminally 
responsible (y). 

The fact that the principal has recovered from his 
agent a bribe received, will not of itself prevent him 
from proceeding for damages against the person who 
paid the bribe (2). And further, where a contract has 
been entered into with an agent who has b(Hm indu(?bd 
to accept a bribe, the principal may refuse to be bound 
by the contract, irrespective of any effect the bribe 
may have had on the agent’s mind (a). 

A further duty of the agent is to do the work him- 
self, and not to commit it to others for performance, for 
the old maxim applies ,— non potest dekgare. 
“ One who has authority to do an act for another must 
execute it himself, and cannot transfer it to another ” ( 6 ). 
But this needs some modification, for though it applies 

(0 Nitedals T<iend«tickfabrik v. Brusieft [lOOOJ 2 Ch. 671. 

(tt) Hippishy v. Knee Bros., [1905] 1 K. B. 1, 

(*) Boeion Deep Sea, etc. Co. v. AnseU (1888), 39 Ch. D. 339. 

(y) Prevention of (k)rruption Act, 1906. 

(*) Mayor of Salford v. Lever, [1891] 1 Q. B. 168 ; Orant v. Cold, 
dc. Syndicate, Limited, [1900] I Q. B. 233. 

(a) Skipioay v. Bro^wood, [1899] 1 Q. B. 369. 

[b) Bacon’s Abr., Auth, D. ; Story, Agency, s. 14, 
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where personal trust is put in the agent, or where 
personal skill is required, yet in many cases it does not, 
especially under these circumstances, (i) where custom 
sanctions delegation ; (ii) where delegation is necessary 
to proper performance ; (iii) where there is an agree- 
ment, express or implied, to allow it. The leading case 
on this part of the subject is De Bussche v. Alt (c). 
There, a plaintil! (resident in England) consigned a 
ship to G. & Co., in China, for sale on certain terms, 
and G. & Co., with the kftowledgo of the plaintiff, 
employed the defendant in Japan to sell it. A point 
arose in the action whether or not the delegation was 
good, and Theskjkr, L.J., in giving the judgment of 
the court, said : The maxim (delegatus non fotest 
de%arc),* “ when analysed, merely imports that an 
agent cannot, without authority from his principal, 
devolve upon another obligations to the principal which 
he* has himself imdertaken to personally fulfil ; and 
that, inasmuch as confidence in the particular person 
employed is at the root of the contract of agency, such 
an authority cannot be implied as an ordinary incident 
in tlie contract. But the exigencies of business do 
from time to time render necessary the carrying out of 
the instructions of a principal by a person other than 
the agent originally instructed for the purpose, and 
whore that is the case, the reason of the thing requires 
that the rule should be relaxed, so as, on the one hand, 
to enable the agent to appoint what has been termed a 
‘ sub-agent ’ . . . and on the other hand, to constitute 
in the interests and for the protection of the principal, 
a direct privity of contract between himself and such 
substitute. And we are of opinion that an authority to 
(c) (1878), 8 Ch. D. 286. 
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the effect referred to may and should be implied, where 
from the conduct of the parties to the original contract 
of agency, the usage of trade, or the nature of the 
particular business which is the subject of the agency, 
it may reasonably be presumed that the parties to the 
contract of agency originally intended that such 
authority should exist, or where in the course of the 
employment unforeseen emergencies arise which impose 
upon the agent the necessity of employing a substitute.” 
Thus, an auctioneer must do the work himself, but if 
goods are given for sale at a public auction to a man 
known not to be a licensed auctioneer, there is authority 
for the agent to employ a licensed man. So, if a man 
employ a solicitor, tlierc is implied authority to allow a 
delegation of some of the work to clerks ((i). • 

An agent may not employ, save in his principal’s 
interest, materials and information which the agent has 
obtained or been supplied with only ior his principal 
and in the course of his agency (e). 

A del credere agent is an agent for sale who undertakes 
to pay if the bu)’er becomes insolvent and (it seems) if 
for any other reason the buyer makes default in payment 
of an ascertained sum; but si^ch an agent does not 
guarantee the due performance of the contract in the 
sense that the seller may sue him in respect of disputes 
arising under it. Such disputes must be fought out 
between the principals, the agent only guaranteeing 
that the buyer will prove solvent ( / ). 

(d) Ab to delegation by directors, see Hovoard v t'ana (iSJiS), L. R. * 
1 Oh, 561; and gonorally, Collin v. Bill (1815), 4 Camp. 183; 
Coles V, TrKothick (1804), 9 Ves. 234, 261 ; and Stoiy on Agency, 
96- lidaeq. As to liability for sub-agents’ contracts, etc., seo Story, 

*. 201 . 

(e) Lamb v. Bvanat [1893j I Ch. 219; and see Bobb v. Green, 

[1896] 2 Q. B. 316. • 

(/) Qobrid di Sotm v. CkurchiU and Sim, [1914] 3 K. K. 1272. 
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Tiie del credere agent will be liable though the ari auge* 
uent han not been reduced to, or evidenced by, writing, 
:or his promise to indemnify is not a guarantee within 
the Statute of Frauds, s. 4 {g). 

The possession of an agent is the possession of his 
principal, and accordingly he cannot set up the Statute 
>f Limitations (h) against his principal ; but if he 
repudiates the character of agent and claims property 
in his own right, the statute will commence tt) run in 
liis favour (i). 

Rights oj an Agent as against his Principal, — 1. In 
the first place, he has a right to the remuneration agreed 
upon, or if none has been fixed, then in cases where a 
contract U) pay for Ids services is to be implied from the 
circumstances, the agent is entitled to be paid what 
is usual and customary in the business in which he lias 
be6n employed or, in the absence of custom or usage, 
to a reasonable remuneration. If the principal does 
not carry out the contract made for him, the agent 
nevertheless will often be entitled to his comndssion. 
Thus, in PrieJeett v. Badger (k), an agent found a pur- 
chaser, but the principal would not complete ; it was 
decided that the agwit was entitled to reasonable 
remuneration, Willes, J., thinking the full amount of 
agreed commission to be due. In Green v. Lucas (i), 
and in Simpson v. Lamb(m), the same principle was 
adopted. In the latter case the principal sold the 

(^g) See SuUon v. Grey, [1894] 1 Q. B. 285 ; and poe/, p. 450. 

(h) Ant€^ pp. 83 ei aeq, 

(«) Williams v. Poll (1871), L. R. 12 £q. 149; Lytil v. Kennedy 
(1889), 14 App. Cna, 437. 

(*) (1867), I C. B. (ic.S.) 296, 
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property himself, and the court decided that, though no 
action could be brought for revocation of authority, yet 
the agent could recover for work already done. But 
each case stands by itself ; sometimes the facts show 
that, according to the agreement, the agemt is to take 
nothing unless he completes the matter ; sometimes he 
is to take a full commission in any event ; sometimes 
ho may get an amount proportionate to the work done ; 
sometimes his rights are regulated by custom or usage (n). 
A fruitful source of litigation arises from any doubt 
whether the agent is entitled only in rtsspect of the 
first transaction arising from his introduction, or whether 
he can demand commission on all subsequent orders 
from the persons introduced, and no general rule can 
be laid down ; the parties should see that tlie precise 
terms are in the agreement (o). 

2. An agent is entitled to be indemnified for losses 
and liabilities incurred by him in the course of*the 
agency. Thus, in one case, where the agent was sued 
for seizing goods improperly, and it w^as shown that he 
did it bon& fide, and at the command of his principal, 
he was adjudged to be entitled to indemnity {])). So if 
a principal direct his agent to engage in any enterprise 
in which, by any particular custom or usage of the 
market, liabilities are incurred, the agent will be entitled 
to be indemnified against these, unless the custom is 
inconsistent with the contract. ** It is familiar law that 
a principal who employs an agent to purchase goods for 

(n) See Queen of Sfain ▼. Parr (1870), 39 L. J. (Jh. ; Oreen v. 
Muke (1861), 30 L. J. C. P. 343 ; Lockwood v. Lmck (1860), 8 C. B. 
(».«.) 603 ; Tribt r. Taylor (1876), 1 C. P. D. 606. 

(o) See Tribe v. Taylor, eupra. 

- if) Tofiie V. Crane (1838), 6 Bing. N, C. 636 ; Beil% v. Oibbint 
(1884), 2 A. as. 57. 
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him in a particular market is to be taken to be cognizant 
of and is bound by the rules which regulate dealings 
therein ; and the agent is entitled to be indcmiyfied by 
his principal for all he does in accordance with those 
rules ” (q) (VVilles, J.). 

To this last proposition limits have to be placed, 
(i) If the loss be caused by default of the agent himself, 
his right disappears (r) ; (ii) the custom must be one 
that is well known ; so notorious in the market that 
those dealing there may easily ascertain it, and may 
well be supposed to have knowledge of it («) ; (iii) the 
custom must bo legal and reasonable, or else express 
knowledge of the custom should be shown to exist (i). 
Some recent cases will illustrate these rules. A stock- 
broker wlu> has wrongfully sold shares as against his 
principal cannot claim from him by way of indemnity 
even siich proportion of the loss as would have been 
pa)Pablo if tlie contract had been duly carried out (u). 

In Perry v. Barnett (a;) an action for losses sustained 
on defendant's account was brought ; the defendant 
had instructed his agent to purchase bank shares, 
and before settling day repudiated the contract. The 
broker had to pay, and now asked to be recouped. It 
was admitted that the purchase was void, as not being 
in accordance with Leeman’s Act {y), but a custom of 
disregarding this statute was shown to exist. The 

iq) Whitehmi v. Izo<i (1867), L. R. 2 C. P. 228. 

(r) Duncan v. Uill (1S73). L. R. 8 Ex. 242 ; Ellis v. Pond, [1898] 
1 Q. B. 420. 

(«) Qrissett v. Briatowc (1868), L. R. 3 C. P. 112. 

(<) NeiUon v. James (1882), 9 Q. B. D, 546; Perry v. BarneU 
(1886), 14 Q. B. D. 467 ; 16 Q. B. D. 388 ; Seymour v. Bridge (1885), 
14 Q. B. O. 460. 

• (u) EUis V. Poml, [1898] I Q. B. 426. 



Rionrs and Dn'iEs. 


135 


court held, on a finding; that tlio dcfcinlant wjus not 
acquainted with this cuatoni, that tlio ]>lainiilT could 
not reo(»ver, for a kin)wlo.d^e of an niirtuisonahlo and 
illejfal custom will not be presumed. In Snpnnur v. 
Bridfic {z), the facts were similar, hut knowledge of 
the custom was assume<l or proved, and the decision 
was ai.^aiust the defendant. 

The last quoted case is somewhat similar to those 
in wliich it has been held that when a person nt the 
request of another incurs some liability, which, though 
not legally enforceable, is paid in conse<]uence of some 
moral pressure (c.#/., danger of expulsiim from a society), 
the principal may be legally liable to iiidoiimify his 
agent. In Head v. Anderson (a), an ag(}nt was enq)loyed 
to make a bet ; tlio horse lost, and tlie agent paid ; had 
he not done so, he would have been poste I as a de- 
faulter ; it was decided that he coid<l r<‘(;over from his 
principal the amount paid (h). The line hetw(‘,e.n»this 
class of case and that represent (hI by /Vrr// v. Barnett (c) 
is rather fine ; Mathkw, J., thought in Sej/mour v. 
Bridge (z) that Read v. Anderson (a) covered the case 
before him exactly. 

3. An agent has a right to a lien, the paitindar kind 
varying with the class of agent. Sec the chapter on 
“ Lirn.s ” (d). 

4. fn some cases an agent has a right to stop goods 
“ in transitu ” (e), as when, being agent of the con- 
signee, lie has made himself liable for the price by 

(*) (1885), 14 Q. B. D. 400. 

(ii) (1884), 13 Q. B. D. 770. 

(6) This ca«e was decidwl beforo the patting oi the Naming Act, 
1892 ; though the prineiplo of tbo deewion ia Rlill good law, that 
Act would, in this particular case, have procuro<l an opposite result. ^ 

(c) (1885), 14 Q. B. D. 470 ; 15 Q. B. D. 388. 

(d) PmI, pp. 486. 487. (c) Poxt, pp. 277 (t 
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having pledged his own credit (f). This right may not 
be exercised if the general balance between the principal 
and agent is in favour of tho former. 

Authority of an Agent. -~l\m part of the subject ia 
much mixed up with that which treats of the liabilities 
incurred by an agent towards third parties, and of the 
extent to which a principal is bound by an agent’s acts ; 
and much of the present subject may be left till we 
come to a consideration of such questions. The 
authority of an agent ia said to be general or speckl, 
dependent upon whether the agency is general or of a 
special class {g). In every case it depends, as between 
principal and agent, upon the terms of their agreement, 
and here tlie authority will be strictly construed {h ) ; 
as between agents principal^ and third parties, upon what 
is the ostensible authority given to the agent. A 
aecrfit limitation of the authority is no answer to the 
claims of those who are not aware of any limitation — 
thus, A. has a shop of which B. is manager, and B. is 
in the habit of buying goods on credit ; one day A. tells 
B. that for the future all things must be paid for at 
once, and in cash, and he withdraws B.’s authority to 
bind him ; a creditor who subsequently supplies goods 
on credit of the kind B. is accustomed to take can 
recover against A., unless this limitation of B.’s authority 
has been communicated to him ; and this is so even 
though when he supplied the goods he did not know that 
B. was an agent (t). So, a principal who entrusts title 

(/) Hawkes v. Dnnn (1S30), 1 0. & J, 519. 

(0) See anit, pp. 1 17, 1 18. 

; (A) S,g., if A. and B. hare authority to do a certain act, A. cannot 
do it alone (Com. Dig. Atty. C. (II)). 

(j) Watteaik ▼. Fenwick, [1893] 1 Q. B. 345. 
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deeds to an agent for the purpose of borrowing a limited 
sum of money, will, as a condition of recovering the 
deeds, be liable to repay the whole amount, though the 
agent exceeds the limit, if the excess was advanced in 
ignorance of the limitation : and he will be so liable 
although the lender (acting in good faith) did not know 
that the agent bad authority to borrow at all, and 
made no inquiry (i). If the agent's authority is known 
to be special, the third party must make himself ac- 
quainted with its limit, unless the principal leads him 
to infer reasonably that the authority is of a particular 
nature and extent (/). 

Certain classes of agents have a certain and definite 
authority : such as brokers, factors, auctioneers, etc. ; 
as to these, see jx>st, pp. 153 et so(i. Hut. generally, it 
may be said that whatever authority is necessarily 
required to carry out the purpose for whicli the agenOy 
is created will, in the absence of evidence to the eon- 
trary, be implied. Within the limits of his authority, 
an agent has such powers as are required for its proper 
jxercise. Authorities “ are to be constnied as to in- 
dude all the necessary means of executing them with 
>l!ect. Thus, an authority to receive and recover debts 
ncludes a power of arrest ” (w). So also, a man put 
n charge of a shop will have implied authority to order 
joods for the purposes of the trade carried on ; and to 
receive payments from customers, and give receipts, 
kch implied authority, however, must be so construed 

(t) BrockUsby ▼. Temperance Building Society, [1896] A. C. 173. 

Story, Agency, ss. 67 et eeq., b. 126. As to procuration tigiin. 
noes on biUfl of exchange, see powl, p. 313. 

(m) Howard v. BaiUu (1796), 2 U. Bl. 618. Thia, of coune, wm 
)Uted with reference to the powers of arrest then available to 
neditora ; but the principle reroainM good. * 
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as not to give a different kind of power from that 
involved in the original direct authority ; if an 
estate agent be employed to 'procure a purchaser for an 
estate, and to advertise it, he may not actually enter 
into th(i contract of sale («) ; but an authority to sell 
confers an authority to make a binding cpntract, in- 
cluding an authority to sign an agreement (o). So an 
agent appointed to receive payment of a debt must take 
cash only, unless it is in accordance with the ordinary 
course of the business to take a cheque (p) ; and ho 
may not write off the debt against one due to himself ; 
unless authorised by a custom of which the principal 
has notice (q). 

The following examples are worthy of notice. Goods 
were doliyerod to an agent for sale at a certain place, 
and he was unable to sell them there ; it was decided 
that he had no authority to send them elsewhere in 
search of a market (r). Authority to settle losses on 
a policy includes a right to refer the matter to arbitra- 
tion (,v). A principal gave an agent abroad authority 
to purchase 100 bales of cotton, and the agent purchased 
94 only, this being all that was practicable ; it was 
held that the agent had authority to use his discretion 
according to the state of the market (t). At a meeting, 
at which defendant presided, a resolution was canied 
that a circular should be * Sprinted and advertised at 

(n) Chadburn v. Moore (1S92). 01 L. J. (Jli. 074. 

(o) liosenbantn v. BrUofi^ (1900] 2 (’h. 207. 

(p) Bridget v, Garrelt (1870), L. E. 5 C. P, 461 ; Papi v. WeiUacoU, 
( 1894 ] 1 Q. B. 272. 

(q) SeoU V. Irving (1830), 1 B. A. Ad. 606 ; Bmeting v. Pearctf 
7 C. B. (N.s.) 449 ; Pearson v. BcoU (1878), 9 Ch. I). 198. 

(r) Collin V. Bell (1815), 4 Camp. 183. 

(«) Qoodwn y. Brookt (1816), 4 Camp. 163. 

(!) JohnsUm v. Kershaw (1867), L. R. 2 Ex. 82. 
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the discretion of W.** as quickly as possible ; W. em- 
ployed a printer, and the circulars were sent to the 
defendant, who accepted them ; there was an arrange- 
ment whereby \V. was to pay, but this was not com- 
municat.ed to the printer, consequently the defendant 
was held to have authorised W. to act on his behalf, and 
was declared liable accordingly (u). An authority to 
“ sign for me and in my name . . . any and every 
contract . . . and from time to time to negotiate, 
make sale, dispose of, assign, and transfci-.’' certain 
notes, was held to authorise sale, but not pledge {a;). 
Counsel has general authority to bind his client in all 
matters within the scope of the action, but not in 
matters which are collateral to it (y). But the ordinary 
doctrines of agency do not always apply to Jho acts of 
counsel. Thus, if counsel agrees to an arrangement in 
excess of an express autliority conferred on him by his 
client, then, although the limit put upon his authority 
is not known to the other side, the court will not neces- 
sarily give effect to that arrangement ; tliis apparent 
exception seems to arise from the fact that the inter- 
vention of the court is necessary to make the arrangement 
binding (z). 

As to Stock Exchange transactions, see post^ 
pp. 525-529. 

If a principal gives authority to an agent in such 
uncertain terms as to be susceptible of two difIor«iifc 
meanings, and the agent bona fide adopts one of them 
and acts upon it, the principal cannot repudiate the 


(M) Riley v. PackingUm (1867), L. R. 2 0. P. 636. 

(x) Jonmenjoy Coondoo r, Waiem (1884), 9 App. Cm. 661. 
iy) MaUhem v. Muneter (1888), 20 Q. B. D. 14). 

(x) Neale v. Gordon Lennox, (1902) A. 0, 466. 
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act, though he meant the authority to be taken in the 
other meaning (a). 

Breach of WarrarUy of Authority.— ha agent who 
represents himself to have an authority from a principal 
which ho really does not possess, or exceeding that which 
ho does possess, is liable to an action at the suit of third 
parties for broach of warranty of authority, provided the 
want of authority was not known to such parties (b). 
Nor is it different if the agent bon4 fide supposed 
himself to have authority (c) ; even though his original 
authority has ceased by reason of facts of which he has 
not knowledge or means of knowledge, e.g., by the death 
or lunacy of his principal, or in the case of a company 
by its dissplution (d). 

This doctrine is not limited to cases where the pro- 
fessing agent purpoi-ts to contract on behalf of an alleged 
principal : any person who suffers damage by acting 
on the untrue assertion of authority may sue for breach 
of the implied warranty. Thus, in Starkey v. Bank of 
England {e), a broker, innocently acting under a forged 


(а) Ireland v. Livingston (1872), L. R. 6 H. L. 305. 

(б) Colleti V. Wright (1856), 7 E. & B. 301 ; 8 E. & B. 647 ; Fir- 
hank's Executors v. Humphreys (1887), 18 Q. B. 1). 64 ; UaJbot v. 
Ltnit [1901] 1 Ch. 344 ; c/. Salt'csen v. licder's AkliebolagH Nords- 
^fanwn, [1896] A. 302. 

(e) PMiU V. Walter (1832), 3 B. & Ad. 114. As to the measuie 
damages, see Meek v, Wendt (1888). 21 Q. B. D. 126 ; and Re 
NOlwnal Palace Coffee Co. (1883), 24 Ch. D. 367. 

(d) Yonp V. Toytdiu, [1910] 1 K. B. 216. 

^ (e) [1903] A. 0. 114. Apart from agency, a person who piesente 
a forged transfer for registration impliedly undertakes to indemnify 
the company or corporation against any loss resulting therefrom 
tAhtfflAd Corporation v. Barclay, [1905] A. C. 392). In Bank of 
Mnfand v. Cnilcr, [1908] 2 K. B. 208, a broker who idenUfied as the 
ngiatered holder of certain stock a person who was fraudulently per* 
wmating such holder, was held liable to indemnify the bank for the 
ooneequent Moss on the ground that hk conduct amounted to a 
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power of attorney for the transfer of Consols, required 
the Bank of England in performance of their statutory 
duty ta transfer the Consols in their books. Upon dis- 
covery of the forgery, the true owner of the Consols 
compelled the bank to make good the loss, and the bank 
was held entitled to indemnity from the broker. It will 
be observed that tlie bank made nt) contract of any 
kind, but simply performed a duty upon the faith of the 
alleged agency. 

Tiui Factors Act, 1889 . -This Act codihed several 
statutes relating to factors and mercantile agents, and 
it gives certain pijwers to agents in possession of goods 
or the documents of title relating to them. 

The Act applies mainly to mercantile agents,” and 
a mercantile agent means one “ having in the customary 
course of his business as sucli agent authority either to 
sell goods, or to consign goods for the purpose of »alo, 
or to buy goods, or to raise money on the security of 
goods ” (/). 

The following are the chief provisions of the Act, so 
far as it applies to agents : 

“ Where a mercantile agent is, with the consent of 
the owner (^), in possession (h) of goods or of the docu- 
nents of title to goods, any sale, pledge (?), or other 

equest to the bank to permit the entry and rogUtration of the forged 
iti^er. 

. if) Section 1. 

( 9 ) Such consent is presumed, unless there be eWdcnce to the 
tontrary (s. 2 (4)). Fraud (not amounting to larceny by a tnok) doee 
lot negative the existence of the owner’s “ consent (OppenAetm^r r , . 
Pmzer and Wyait, [liK)7] 2 K. B. 60). 

(h) I.e., when the goo^ or documente are in his actual custody, or 
A the custody of some other person subject to his control, or for him, 
ar on his behalf (s. 1 ( 2 )). 

(i) Including lien or giving security on the goods o| documente 

:% I («)). 
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disposition, of the goods, made by him (k) when acting 
in the ordinary course of business of a mercantile agent, 
shall, subject to the provisions of this Act, be as valid 
as if he wore expressly authorised by the owner of the 
goods to make the same ; provided that the person (1) 
taking under the disposition acts in good faith, and 
has not at the time of the disposition notice that the 
person making the disposition has not authority to 
make the same ’’ (m). 

The general authority of a mercantile agent to pledge 
goods cannot bo restricted by the custom of any par- 
ticular trade (not known to the pledgee) which purports 
to deprive the mercantile agent of such authority (n). 

If the owner withdraws his consent, a disposition to 
any person acting in good faith will nevertheless remain 
good, provided such person has not at the time of the 
sale or disposition received notice of such withdrawal (o). 
Thd agent who, by reason of being or having been in 
possession of goods with the owner’s consent, obtains 
possession of the documents of title to them, is deemed 
to hold those documents with the owner’s consent (p). 

“ A pledge of documents of title to goods shall be 
deemed to bo a pledge of the goods ” ( 7 ) ; but when a 
mercantile agent pledges goods as security for a debt 
or liability due from the pledgor to the pledgee before 
the time of the pledge, the pledgee can acquire no 

(it) Or by Ilia clerk or other person authorised in the ordinary 
oourse (a. 6} 

(l) In the case of joint purchasers, the transaction will not be 
upheld unless they have all acted in good faith {Oppenheimer v. 
Fmzer and WyaU, mpra). 

(m) Section 2 (L). 

{%) Oppenheimer v. Attenborough d; Son^ [1008] 1 K. B. 221. 

(0) lotion 2 (2). 

Ip) Section 2 (3). 

(9) Section 3. 
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further right to the goods than could have hmi enforced 
by the pledgor at the time of tlie pledge (r). The 
consideration for a sale or pledge within tliis Act may 
be payment in cash, or the delivery or transfer of other 
goods, or of a document of title to goods, or of a 
negotiable security, or any other valuable ct)nsideration ; 
but when goods are pledged by a mercantile agent in 
consideration of the delivery of other goods or docu- 
ments of title to goods, or of a negotiable seciirity, the 
pledgee acquires no interest in goods so pledged beyond 
the value of the goods or documents so delivered in 
exchange (s). 

The following section deals with t)io rights of con- 
signees : “ Where the owner of goods has givem pos- 
session of the goods to another pci*son for the purpose 
of consignment or sale, or has shipped the goods in the 
name of another person, and the consignee of the goods 
has not had notice that such person is not the own^r of 
the goods, the consignee shall, in respect of advances 
made to or for the use of such person, have the same 
lien on the goods as if such person were the owner of 
the goods, and may transfer any such lien to another 
person ” (0- 

“ Document of title ” includes, for the purposes of 
the Act, “ any bill of lading, dock warrant, warehouse- 
keeper’s certificate, and warrant or order for the delivery 
of goods, and any other document used in the ordinary 
course of business as proof of the possession or control 
of goods, or authorising or purporting to authorise, 
fithor by endorsement or by delivery, the possessor 
of the document to transfer or receive goods thereby 
represented ” (u), 

(f) Section 4 . («) Sections. (() Section?. (a) Section l 
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The Act presoivos the rights of the tnie owner as 
between himself and the agent, and also the common 
law powers of the agent (ic). 

Several provisions of the Factors Act apply to a class 
much wider than is included in the term “ mercantile 
agents,” e.y., the 8th, 9th, and 10th sections of the 
Act (y). Their general scope is such as to enable 
parties to deal freely in the market with those who 
apparently are possessed of the goods, or of the indicia 
of the property in them. 

(ii) Relations with Third Parties. 

Whether principal, or agent, or both, are liable on a 
given contract is a matter depending upon the intention 
of the parties and the authority of the agent, though 
it must be remembered that, as regards the rights of 
thirc^ parties, the apparent authority is often of more 
importance than the real. Generally, an agent is not 
liable on the contract, but a principal is ; but to this 
rule many exceptions are found, most of them depending 
upon this principle, that if by his conduct one person 
causes another to believe that a principal is being dealt 
with, he cannot put that other in a worse position by 
jWiy subsequent disclosure of his character as agent ; 

A. owes B. money, and B. buys goods to the 
dMhount, supposing A. to be vendor ; A. cannot after- 
guards, by showing himself to be an agent only, prevent 
;B. from setting off the debt against the price. 

(a) Rdations with Third Persons where Princi'pdl Dis- 
]^09ed, — Here, in the absence of evidence to the contrary, 

<i) Seolions 12, 13. 


(y) See pod, pp. 250, 284. 
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the principal, and he alone, has liabilities and rights. 
But an agent may, under certain circumstances, bo 
liable aven in this case, e.g.^ (i) if he agrees to be so ; 
(ii) where the principal does not exist, or is not in a 
condition to bo bound by the contract ( 2 ) ; (iii) if the 
contract is by deed, and the agent executes it in his own 
name ; (iv) when the custom of trade makes him liable. 
In some of the above cases, however, the agent may 
incur no personal liability, as where the terms of the 
(iontract show that he was never looked to for pay- 
ment (a). If the contract itself - is reduced to writing, 
and in it the agent appears as princi[)al, ho is bound, 
though as a fact it was Icnown at the time that he. was 
bargaining as agent only, unless he can show that the 
contract was so drawn up by mistake ; and this followB 
from the general rule, that oral evidence cannot be 
admitted to vary a written contract (6). 

It was at one time thought that where a home agent 
contracts on behalf of a foreign principal there is a 
presumption that he alone is liable, unless the contrary 
intention plainly appears from the coiitrac^t itself or 
the surrounding circumstances (c) ; but it is doubtful 
whether the presumption, or the custom on which it is 
supposed to bo founded, still exists, or if it does whether 
much weight is to be attached to it. At any rate, if 
the contract is in terms made on behalf of foreign 
principals by an agent who has authority to pledge 
their credit, then even though the names of the 

(*) Kdner v. BaxUr(mi\ L. R. 2 C. P. 174. 
fa) Chtdd V. lioaghlon (1876), 1 Ex. D. 357. 

(6) HiggiM v. Senior (1841), 8 M. & W. 834. S«e notes to 
Thomson y. Davenport (1829), 2 8m. L. C. (12ih ed.) 356 ; and see 
Wokt y. Harrop ( 18611, 6 H, & N. 768 ; 1 H. & C. 202. as to miaUko, « 
(c) Lord Ts»tsbdis in Thornton y. Davenport (1829^, 9 B. & C, 
Mfp.87. 



i46 


Agency. 


principals arc not disclosed by the contract, tlie agent 
will not be liable and the principals will be {d ) . 

An agent may sue on a contract though his principal 
be disclosed, if ho lias an interest (e.g., lien) in the pro- 
ceeds ; for this reason an auctioneer may sue for the 
price of goods (e). 

Moreover, when a third party, knowing who the real 
principal is, elects to give credit to the agent personally, 
and the circumstances of the case enable him to hold 
the agent liable, his right of action against the real 
principal goes. The leading case on this subject is 
Paterson v. Gandaseqni ij). There the defendant, a 
Spanish merchant, employed L. to purchase goods for 
him, and the plaintiffs sent goods which L. and defen- 
dant in plaintiffs’ presence inspected, and the price was 
discussed. L. ordered the goods, and invoices were 
sent to L. in his own name, the plaintiffs debiting L. as 
their debtor. Eventually L. failed, and an action was 
brought against the defendant. Judgment went for 
the defendant on the ground that “ the plaintiffs in 
this case might have elected whom they would have 
as debtor ; and here they seem to have made their 
election ” (g). 

(b) Relations with Third Persor^s where Principal 
Undisclosed. — In this case the general rule is that the 
contract may be adopted against or by the principal 
or the agent at the wish of the parties. In Sim v. 
Bond (A), one branch of the rule was thus expressed : 

' (d) MilUr, Gibb A Co. v. SmUh and Tyrer, [1U17J 2 K. B. 141 ; 

Mercer v. Wrighl, OroAam «{? Co.. 33 T. L. R. 343. 

(e) WiUiame v. Millington (1788), 1 H. Bl. 81. 

. {/) (1812), 2 Sm. L. C. (12th ed.) 341. 

^ > (g) Remarks of Gbosb, J., in the above case. See also Addison v. . 
^ndaaequi tl812), 2 Sm. L. C. (12th ed.) 348. 

(A) (1833), 5 B. &. Ad., at p. 393. 
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“ wliere a contract not under seal is made by an ajj;ent 
in his own name for an undisclosed principal, either the 
aj^ent or the principal may sue on it.’* Jii Thomson v. 
Davenport (i), the other branch of the rule was stated 
by Tenterden, O.J., as follows: “If a person sells 
goods (supposing at tlie time of the contract that ho is 
dealing with a princi))al) but afterwards di.scover8 that 
the person with whom ho has been dealing is not the 
principal in the transaction, but agent for a third 
person, though he may in the meantime have debited 
the agent with it, he may afterwards recover the amount 
from the real principal.” 

But an agent contracting merely as such for an 
unnamed principal will not incur })orsonal liability, 
unless by reason of some usage or cu.stom which is not 
inconsistent with any express term of the contract (k). 

If the principal sues upon the contract, ho musj: do 
so subject to any right of set-of! that the tliird party 
may have acquired against the agent before he knew 
him to be acting for a principal {1). In Rabone v. 
Williams (m), factors sold to William.s, and when the 
undisclosed principal sued, Williams claimed to set off 
a debt duo by the factors to him, and the claim was 
allowed. This set-off cannot bo allowed if the tliird 
party was aware that the agent was really such, although 
he was not aware of the identity of the principal, nor if 
by the use of ordinary care, or by making ordinary 
inquiries, he might have known ; thus in the case of a 
sale he should show that the contract was made by a 

(t) (1829), 9 B. &a.atp. 80. 

{k) Hutekinwn v. Taiham (1873), L. K. 8 R 482. , 

(/) Oeor^e v. CloffeU (1797), 2 Sm. L. C. il2th wK) 1.30, and for a 
later example, see Montagu v. Fortoood, [1893] 2 Q. B. 850, 

(») (1785), 7 T. R. 360 n. 
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person to whom the principal had intrusted possession 
)f the goods, that that person sold them as his own 
goods in his own name, and that he (the buyer) reason- 
ably supposed the agent to be the principal, and that 
the set-off claimed accrued before he was undeceived (n). 
In Cooke v. Eshelhy (o), L. & Co. sold C. cotton in their 
own names, really on behalf of M. C. knew that L. & 
Co. sometimes sold for principals and sometimes on • 
their own account, but did not know, and did not in- 
quire whether in this case they had or had not principals. 
It was decided that money owed by L. & Co. could not 
be set off against the price of the cotton ; Lord Watson 
saying, that to entitle a purchaser to set off a debt due 
l?y an agent against one due to the principal, it must 
be shown ^ that the circumstances attending the sale 
were calculated to induce, and did induce, in the mind 
of the purchaser, a reasonable belief that the agent was 
selling on his own account, and not for an undisclosed 
principal.” 

If the agent sues on the contract, a debt due by the 
principal cannot be sot off against it, for the principal 
being undisclosed no credit was given to him, nor was 
tiiiero any concealment that could be injurious to the 

j buyer. 

If in the contract the agent describes himself as 
^ principal, there is no right of action in the actual princi- 
pal ; the agent alone can sue. In Humble v. Hunter (p), 

: an agent entered into a charter-party and described 
^Jhims^ as “owner” of the ship; it was held that 

, in) Semenza v. Briiutky (1805), 18 C. B. (N.s.) 467 ; Barries v, 
"twMnol OUonian Bank (1874), L. B. 9 C. P. 38. 

• ' (o) (1887), 12 App. Cw. 271. 

. («) (1848),* 12 Q. B. 310. Cf. Fred Drughom, Ltd. ▼. Bederiaktif 

Transatlanctic, [1919] A. C. 203. 
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evidence was not admissible to show that another was 
principal, nor could that other sue on the contract. 
For if the principal allows the agent to represent himself 
as principal, the agent alone can sue on the contract 
made. 

The third party (as stated above) may bring his action 
against either the agent or the undisclosed principal, 
and oral evidence will be admitted to show that a 
written contract purporting to be made a certain 
person is in reality made by him as agent. The rule 
seems to be, that though verbal evidence cannot be 
allowed to discharge a person, yet it will be admissible 
to show that a party apparently not liable is liable in 
reality. Thus, A. agrees in writing with B. to buy 
goods, nothing about C., the princijjal, ))eing contained 
in the memorandum. If C. wants tf) sue, or if A. wants 
to get discharged, oral evidence will not be admitted to 
show the facts, but if B. wants to sue he may prove 
orally that C. is the principal (q). 

The agent must, however, establish privity of contract 
between his principal and the third party, U) render 
the former liable. Custom may do this. Thus, a stock- 
broker who lumps the orders of several clients m one 
contract (apportioning the shares purchased in his 
books) will under the special usage of the Stock 
Exchange establish privity of contract between the 
jobber and tbe clients for whom he (the broker) acted 
as agent (rj. 

The remedy against the undisclosed principal may 
also be lost to the extent that the principal has in the 

(f) See notes to Thomnon v. IMvenport (1S29), 2 Sm. L. (12th 
ed.) 366; Truman v. Loder (1840), 11 A, * E. 689; Higgins t. 
Sfentor (1841), 8 M. & W. 834. 

(r) 8coU V. Godfrey, [1901] 2 K. B. 720 ; 6 Com. Cas. 226. 
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meantime lionostly settled with his agent. This rule 
applies stri(;tly where the existence of a principal at 
all was not disclosed at the time of the contract ; but 
if a principal was known to exist although unnained, a 
settlement by liim with his agent will only be valid 
against third parties if their conduct justified him in 
assuming that they looke^l only to the credit of the 
agent («). Thus, defendants employed C. to buy oil ; 
C. bought some of plaintiffs, saying it was for princi- 
pals, but not naming them; the terms wore cash on 
delivery ; it was not an invariable custom to pay on 
delivery ; defendants, supposing the casli had been 
paid (which was not the fact), settled with C. ; when 
C. became insolvent, plaintiffs sued the defendants : — 
Held, dofcijdants must pay. though if the plaintiffs had 
led the defendants to believe that the agent and they 
had settled matters, the defendants wo\ild have been 
protected (1). So in Armtrong v. IStokcs (u), it was 
decided that a vendor who has given credit to an agent, 
believing him to be the principal, cannot recover against 
the undisclosed principal if the principal has l)ona fide 
paid the agent at a time when the vendor still gave 
credit to the agent, and knew of no principal. 

The liability of principal and agent is alternative and 
not joint, and though the creditor may bo entitled to 
elect against wliich of them he will enforce his remedies, 
any unequivocal acts showing an intention to hold one 
of tliem liable will discharge the other (aj). If the 

(«) Irvint V. IKo/aoft (1880), 6 Q. B. D. 102, 414; Duvieon v. 
Donald^m (1882), 0 Q. B. D. 023. 

(0 Irvine v. (1880), 5 Q. B. 1). 102. 

(«) (1872), L. R. 7 Q. R, 698. 

(*) Scarf V. Jardint (1882), 7 App. 345, See aleo, antf, 
p. 140. 
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creditor obtains judgment on the contract against the 
principal, he cannot afterwards get judgment against 
the agent, nor, if he gets it against the agent, can he 
afterwards succeed against the principal {y). 

Rights and Thdm when the Princijsil is Non-existent. 
— Although an agent exprassly contracting as such 
cannot generally sue in his own name, he may do so if 
the contract has been partly performed after the other 
party has liad full notice that the supposed agent was 
the real principal ( 2 ), and in a charter-])arty a person 
contracting as “ agent of the freighter ” may dei'lare 
himself to be the real principal or adopt the. character 
of freighter hinLself (a). 

If a professing agent names a principal who is non- 
existent or incapable of contracting, the agent may 
himself be sued. In Kehier v. Baiter (b), the defen* 
fants, on behalf of an intended company, agreed with 
the plaintiffs to pay for goods to be supplied to the 
company ; after formation of the c(*mpany, the goods 
were supplied and consumed, but the court held that 
defendants, having contracted as agents for a non- 
existent company, were personally liable, and that 
no subsequent ratification or substitution of liability 
,wa8 of any avail to them without the consent of the 
plaintiffs. 

Liability of Principal for Money Borrowed wUktmi 
A%Uhority,-AvL some cases where an agent borrow* 

(y) Kendall v. Hamilton (1870), 4 App. Cm ; prr Caibns, L.C., 
\i p. 514. 

(«) Haynex v. Qrolt (1840), 15 M. k W. 389. 

(o) Hchmak v. Avtry (1861), 18 Q. B. 656{ Harper da Co, t. 
Vlgers Brot., [1909] 2 K- B. 549. 

(6) (1867), L. R, 2 C. P. 174 ; and 8©« Ih EmprtM Enaineering Co. 
[1881), 16 Ch. D. 126 ; Scott v. Lord Ehury (1867), L. R? 2 C. P. 255. 
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money on behalf of another without any authority or 
in excess of his authority, although the mere fact of the 
borrowing may impose no liability on the principal, yet 
the lender acting in good faith has an equitable right 
to recover against the principal any part of the money 
borrowed which has in fact been applied in paying 
legal debts and obligations of the principal (c). And 
even where the agent is known to have no authority to 
bonow, yet to the extent to which the money borrowed 
is applied to payment of legal debts of the principal, 
^the lender may avssert this equitable right (rf). 

Liahilitif of a Principtil for his Agent's Torts. — It is 
a general rule that a primupal is liable for the wrongs 
of his agent committed within the scope of the authority 
whether the wrongful act is done for th(! benefit of the 
principal or for the benefit of the agent and in fraud of 
the principal, if the wrongful act was committed in the 
course of such business as the agent was authorised, or 
held out as authorised, to transact on account of his 
principal (e). In otlier cases the agent alone is liable, 
even though the tort was committed solely for and on 
i>ehalf of his principal. The liability of the principal, 
where such exists, is no answer to an action against th< 
agent ; the latter is also liable (/) ; but it will be remem 

(e) BheiAurnt etc. Building Hocitty v. Cunliffe Brooks de Co 
'(1883)/^ Ch, 1). 61 ; a0irm^ sub nom. Cunliffe Brooks <£• Co. y 
)Waelibumt etc. Building Society (1884), 0 App. Caa. 857 ; Banna 
iyng V. MacJver, [1906] I K. B. 103. 

(8) Revtrition Fund <b Insurance Co. v. Maison Coswofft [1013] 

K. A 364. 

It) Uoyd V. Qrau Smith di Co.^ [1912] A. C. 170. See alao Barxcict 
t. EnglU Joint Stoei Bank (1867), L. R. 2 Ex. 259 ; UdeU y. Athertoi 
(1861), 7 H. & N. 172 ; Mackay v. Commercial Bank of New Brunswick 
(1874), L. B. 5 P. C. 304 ; cf. Buben y. Oreat Fin^l Consolidated 
ri906]A. C. -139. 

(/) See Peto v. (1814), 5 Taunt. 657. 
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bered that an agent who innocently commits a tort, 
within the scope of liis authority, is entitled to an indem- 
nity from his principal (^). 

Classes op Agents (h). 

Factors . — A factor is an agent “ employed to sell 
goods or merchandise consigned or delivered to him 
by or for his principal for a compensation ” (i). He 
is sometimes called a consignee and sometimes a com- 
mission agent ; but a salaried servant who holds goods 
for his master is not of necessity a factor, although he 
may have a special power of sale. A broker and a 
factor are different sorts of agents, tlie chief points 
of difference being that the broker has not 4)088e8sion 
of the goods, whereas the factor has (k), and whilst the 
factor may sell in his own name, the broker may not (/). 
The powers of a factor are : (i) to sell in his otrn 
name (/), subject to the ordinary niles relating to 
sales for undisclosed principals ; (ii) to give a warranty, 
if it is usual in the course of the busine-ss (m) ; (iii) to 
receive payment and give valid receipt-s (n), or sell on 
credit to a reasonable extent (o) ; (iv) he has an 
insurable interest in the goods (p) ; (v) since the 
passing of the Factors Acts he has powers of pledging ; 

(j) Ante, p. 133. 

(A) " MercAntUe agent U a term which eovcr)« many of the 
following : the meaning of the term mercantile agent,"" and the 
petition of those who faU within it are r^erred to arUe, pp. 14 J ->144. 

(i) Story. Agency, a. 33. 

r (A) See judgment in Sievens v. Biller (1B84), 21) Ch. D. 31. 

I (!) See Baring v. Corn'e (1818). 2 B. & Aid., at p. 143. 

^ (m) Brady v. Todd (1861), 9 C. B. (5.s.) 592 j TO L. J. C. P. 223. 

• (n) Drinkwater ▼. Ooodtpin (1776), 1 Cowp. 251 ; Fink v. KempUm 
(1849), 7 G. B. 687 ; 18 L. J. C. P. 206. 

(o) Houghton v. AfoMAetos (1803), 3 B. A P., at p, 489. 

(p) Pod, p. 362. 
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(vi) he has a lien for the general balance of his charges 
on any goods that have come to him qua factor and on 
the proceeds of such goods (q). This lien hg loses if 
he dc.livers possession of the goods to the owner (r), 
but a right of set-off which the third party may have 
against his principal will not affect his lien (7). It has 
been decided, that if ho becomes surety for his principal 
ho has a lien to the extent of his liability (q). Even if 
ho sells the goods in a manner specially directed by 
his principal, and in his principal’s name, his lien still 
attaches (s). 

Brokers, — A broker is defined by Story (<) to be 
“an agent employed to make bargains and contracts in 
matters f)f trade, commerce, or navigation between 
other parties for a compensation commonly called 
brokerage.” ITe is an agent of a mercantile character, 
anil one who makes a merely personal contract for 
another is not strictly a broker ; e.q„ A. makes an 
agreemont on behalf of B. to sing at a concert ; A. 
would not be a broker (ti). 

Brokers were at one time regulated and controlled by 
the Corporation of London ; this is so no longer. 

They are distinguishable from factors ; factors have 
possession of the goods {x), and brokers have not ; 
moreover, whilst a factor can sue and act in his own 

{q) Drinkwater v. (/oodmn^ supra. 

(r) Kruger v. )Ftfco* (1766), Amb. 262. 

(a) SUvens v. Biller (18S4), 26 Ch. D. 31. 

(t) Section 28 ; and see Brett, J., in Fowkr v. HoUins (1872), 
L. R.7Q. B.,Rtp.623. 

(tt) See Milford v. Hughes (1847), 16 M. & W. 174. 

{x) Brokers are mercantile agents, but as they are not, os brokers, 
entrusted with possession of the goods, they do not come within the 
Factors Act, 1889. See ante, p. 141, and see Cole v. North Western 
Ban/: (IS74), L. R. 0 C. V. 470 ; 10 0. P. 364. 
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name, a broker cannot ; factors may buy ami sell in 
their own names ; brokers (apart from spt^cial custom) 
cannot (^). A broker's mode of dealin" is as follows : 
when he makes a contract the terms should be entered 
by him in his book and signed by him, and memoranda 
sent to each party ; tliat sent to the buyer is called 
the bought note, that sent to the seller the sold note. 
Ordinary forms of these notes are : “ bought for you 
of C. D.” ; “ sold for you ” ; “ bought of you by me.” 
A broker is primarily airent for the vendor, but when 
the bargain is completed, he repre^sents both parties ; 
therefore a signed entry of the contract in the broker’s 
book is suflicient to satisfy s. 4 of the Sale of Goods 
Act, 1893 ( 2 ). ff there is no signed eiitry, but bought 
and sold notes, which correspond and contain all the 
terms of the bargain, are signed by the l>rokcr and 
delivered to the paities, the.se constitute a suflicient 
memorandum, ff the bought and sold notes differ, and 
there is no entry (or an unsigned entry only), the 
contract falls through (a). 

Generally speaking a broker is not liable on the 
contract, if he is kno>vn to be contracting gud broker 
merely, though the name of the principal be not 
disclosed in the contract note (b) ; but he may bo 
made liable by custom (c), or contract, or if on the 

(y) See Daring v. CorriV (1818), 2 B. & Aid, 137, 143, 148 ; Faxrlxe v. 
Fenim (1870), L. R. 6 Ex. 109. 

( 2 ) Thompson v. Oardiner {Ifild), 1 G. P. I>, 777. 

(o) Sievewrighi x, Archifxald (1851), 17 Q. B. 103. 'Iho decision* 
on the effect of brokers’ b<joks and notcj* are very conflicting. The 
authorities are fully considere<l and general propositions deduced from 
them in Benjamin on Sain (.'ith nd.), pp. 284-- 305. 

(6) SouthweU V. liowdUch (1876), 1 0. P. D. 374. 

(c) Fleet V. Murlon{U12), L. R. 7 Q. B. 126; in Dike v. Ongley 
(1887), 18 Q. B. D. 708, a hop-broker was, in consequence of custom, 
hold liable for non -delivery when a contract note was worded thus ; 
“ Sold by [defendatit] to [phintiff] for and on account of owner.’ 
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note he appears to contract for himself as principal. 
In accordance with general principles of agency, tlic 
other party may hold the undisclosed principal liable. 
Brokers have not possession of goods, and hence they 
have no lien ; but to this there is an exception in the 
case of an insurance broker, who has a lien on the 
policy for his general balance, and this extends even 
against the principal of an agent who employed 
him, provided that lie had no notice of the agent’s 
character (d). 

Insurance Brokers . — An insurance broker is the name 
given to an agent who is employed to negotiate a policy 
of marine insurance. He stands in a peculiar position. 
“ Accordiftg to the ordinary course of trade between the 
assured, the broker, and the underwriter, the assured 
do not in the first instance pay the premium to the 
broker, nor does the latter pay it to the underwriter. 
But as between the assured and the underwriter, the 
premiums are considered as paid. The underwriter, to 
whom in most instances the assured are unknown, looks 
to the broker for payment, and he to the assured. The 
latter pay the premiums to the broker only, and he is a 
middleman between the assured and the underwriter. 
But he is not solely agent ; he is a principal to receive 
the money from the assured and to pay it to the under- 
writers ” (e). Hence the broker is debtor to the under- 
writer and creditor of the assured for the premiums ; 
he receives the policy from the underwriters, over which 

{d) Mann v. ForrtsUr (1816), 4 Camp. 60. 

(«) Per Bayley, J., in Power t. Butcher (1830), 10 B. & C., at 
pp. 339, 340 ; Marine Insurance Aot, 1900, s. 53 (1) ; and see Universo 
inwnmu Co. of Milan v. Merchants' Marine Insurance Co.^ [1897] 
2Q. B.93. 
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lie has a lien as against the assured for tlie preiuiiiina 
and charges (/) ; the undervnriters cannot sue the 
assured ^for the premiums ; but in tlie event of a loss 
the assured may sue the underwriters dii’ect. It may 
be that the underwriter and the broker have, cross- 
claims against one another. Can the underwriter assert 
such set-off against the claim of the assured ? As a 
rule he cannot, but usage, known to tlie assured at the 
date of effecting the policy, will authorise such a set-off ; 
BO also may undue delay on the part of the assured 
prejudicing the position of the underwriter or the state 
of his accounts with the broker {(/). The insurance 
broker must prepare for his principal a pro])er policy 
duly stamped ; and he must exercise diligence in 
procuring an adjustment in the event of a loss covered 
by the policy. 

Shijpbroker.—A shipbroker is an agent employed- to 
arrange for the cliartering of ships ; if a charter-party 
is signed, he generally becomes entitled to commission 
from the shipowner. 

Bankers . — The banker is the agent of the customer to 
pay sums of money as ordered, but the ordinary relation- 
ship between banker and customer is that of debtor and 
creditor ; the banker being'ereditor when the customer’s 
account is overdrawn, the customer being the creditor 
when the balance is in his favour (h). The customer is 
entitled to draw cheques on the banker to the extent 

(/) Marine Insurance Act, 1006, «. 53 (2) j and sec Fisher v. Smith 
1879), 4 App. Ca«. 1. 

(g) Scott V. /friTigllSSlh I B- A Ad. 605, 613. 

(A) Foley v. HiU, (1848) 2 U. of L. Caa. 28. 
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of the money standing to his credit («.) ; the banker has 
a general lieu on all securities of the customer deposited 
with him as banker to secure any sum in which the 
customer may be indebted to the banker unless there 
be an express contract, or circumstances that show an 
implied contract inconsistent with lien (k). With regard 
to bills ! a banker lias authority to pay biUs accepted 
by the customer and made payable at his bank (/), but 
he is not bound to do so (m). 

The position of a banker who pays a forged instrument 
or a genuine instrument with a forged indorsement is 
dealt with hereafter (w). 

Auctioneer . — An auctioneer is a “ person authorised 
to sell goods or merchandise at a public auction or sale 
for a recompense ” (o). He is agent for the seller 
(with authority to do all such acts as come within an 
auctioneer’s province), and when the goods have been 
knocked down, for the buyer also, and his signature is 
then sutticient to satisfy the requirements of s. 4 of the 
Statute of Frauds or s. 4 of the Sale of Goods Act, 1893, 
unless, indeed, he is himself the vendor (p). Unless 
the principal is disclosed, ho is personally liable, and may 
himself sue. Ho must not delegate his authority (y), 

(»•) JW y. CUifij (1847). Hi M. & W. 321. When the chctiuo has 
been paid it bcfoinea the property of the drawer, but the banker may 
keep it so long as it is wanted as a vouchor. 

( l ) Brandao v. Barnett (18-iU), 12 U. & F. 787. 

(f) Kymer v. Laurie 18 L. J. Q. B. 218. 

(m) Lord AIao.vaqhten in Batik of England v. VagliatWt tl891J 
A. 0,, at p. 157. 

(i») Post, pp. 356, 360. 

(o) See Store 's Agency, s. 27. An auctioneer must have a licence 
(8 A 0 Viot. 0. 16, 08. 2, 4). 

(p) Farebrotker v. Simmom (1822), 6 B. & Aid. 333. Aa to the 
effect of the clerk’s signature, see Bird v. Boulter (1833), 4 B. & Ad. 
443. and BfU v. BaUs, (1807) 1 Ch. 003. 

{q) CoIm V. frccolAA; A- (1804), 9 Ves. 234, 261. 
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he should sell only for cash (f), and at the best price, is 
responsible to his principal for loss sustained through his 
delivering the goods without receiving the price (s), 
and he is answerable for the proper storage of goods 
whilst they are with him. He has possession of the goods, 
a special property in them, and a lien on them for his 
charges (s). He has implied authority to receive the 
proceeds of the sale of goods, but only the deposit on a 
sale of land (t) ; he has also implied authority to sell 
goods witliout reserve, aud if he does so where a reserve 
has been put on the price, the seller cannot set up as 
against the buyer any such limitation of the auctioneer’s 
authority, unless, of course, the buyer was aware of it (u). 

An auctioneer who sells on behalf of A. goods which 
really belong to B,, and who delivers the goyds to the 
purchaser, is liable in damages at the suit of B., though 
he acted without knowledge of B.’s riglits ( 2 ) ; but an 
auctioneer will not be so liable if ho merely settles the 
price and receives Jiis commission, taking no part in 
actually transferring the property (tj), or if the circum- 
stances of the case enable him to claim tlio protection 
of the Factors Act, 1889 ( 2 ). 

Wife . — A hiis])aiid is bound to support his wife save 
under peculiar circumstances whicii need not be dealt 
with here, and if he fails to do so without just excuse, 
she may pledge his credit for necessaries. But although 

(r) UnlcMs it Is custoniary to acTcpt a cheque, and he act.s without 
negligence in taking one {Farrcr v. JL-wy (ISSO), 31 Ch, D. 42). 

(«) WiUmtm V. Milliwjton (1788), 1 U. Bl., at p. 84. 

(0 Willianuf v. Millinglon, tiupra, as to goods; Sykes v. Oiks 
(1839), 5 M. & W. 645, aa to Und. 

(tt) Raviboto V. Howkins, [1904] 2 JL B. 322. 

(z) ConsoLMed Co. v. Curtis Son, [18921 1 Q. B. 495, 500. 

(y) Barker v. Furlong, (1891] 2 Cb. 172. 

(5) Shenston v. UiUon, [1894] 2 Q. B. 452. 
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a husband is bound to provide his wife with necessaries 
such as wearing apparel, lie is not bound to give it to 
her and he may stipulate that it is to remain his absolute 
property to be worn only during his pleasure (a). The 
right to pledge the husband’s credit for necessaries is 
the only implied authority which marriage gives to a wife, 
and the presumption that she has such authority to 
pledge her husband’s credit may be rebutted by proof 
that he made her a sufficient allowance, although this 
fact was not known to the person who supplied the 
necessaries (6). An action will not liti by a husband 
against his wife to restrain her from improperly pledging 
his credit (c). A husband, however, may expressly 
authorise his wife to bind him by contract, or may 
so act as to bo estopped from denying that he lias done 
lio. Thus, if the husband has been in the habit of 
allowing the wife to incur debts on his credit, and has 
paid the money without saying anything that would 
lead a tradesman to believe that the authority was not 
given or was revoked, the tradesman may assume that 
the wife has authority until the contrary is notiQed to 
him. But unless the husband so misleads the tradesman, 
he may revoke any authority given to his wife without 
notice of any kind (6). 

Miscellaneous . — The rights and duties of agents in 
their capacity of partners (d), stockbrokers (e), ship- 
masters (/), and managing-owners (^), are dealt with in 
other parts of this Work. 

(a) Bondeau Ugrand d* Co. v. Marh^ [1918] I K. B. 80, C. A. 

(fti Debenham v. M(>Uor (1881), 6 App. Cm. 24 ; Morel Brot. v. 
mdrkmd, [1904] A. C. 11. 

(c) Webster v, W'c6«/er, [lOIO] 1 K. B. 714. 

ii) 169. (/) PosU pp. 601, 602. 

(«) PM, pp. 627 at seq. (tr) PM, pp. 499, 600, 
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PARTNERSHIP (n). 

The law of partnership is concemwi partly with the 
rights and duties of partners between themselves and 
partly with the legal relations between partners and 
third persons wliich How from or are incident to 
the formation of a partnership. It is only possible 
in this book to give an outline of the subject and 
special works must be consulted for fuller informa- 
tion. The Hiief of these are Loid Jiindley’s work, 
and Sir Frederick Pollock’s Digest of the Law of 
Partnership (6). The Partnership Act, is a statute 
which consolidated and codified the law of partnership ; 
and though it does not contain the whole of that law, the 
main principles of it are now authoritatively settled by 
the statute. 

Definition op a Partneiwhip (c). 

“ Partnership is the relation which subsists between 
persons carrying on a business in common with a view 
nf profit. But the relation between nnmibers of any 
sompany or association wliich is— 

“ (a) registered as a company under the Companies 
Act, 1862, or any other Act of Parliament 
for the time being in force and relating to 

(а) In this chapter the references to iections are to those of the 
Partnership Act, 1890. 

(б) Underhill’s Law of Partnership is a very useful book for 
itndento. 

"e) Section I. 

, ILL. a 



Pabtnbrshi?. 


the registration of joint stock companies (d ) ; 
or 

“(b) formed or incorporated by or in pursuance of 
any other Act of Parliament or letters patent, 
or Koyal Charter ; or 

“ (c) a company engaged in working mines within 
and subject to the jurisdiction of the Stan- 
naries (e) : 

“ is not a partnership within the meaning of this 
Act.” 

Partnerships, then, must be distinguished from 
trading companies ; “ the law of unincorporated 

companies is composed of little else than the law 
of partnership modified and adapted to the wants 
of a large and (luctuating number of members ” (/), 
and the same may (to a certain extent) bo said of those 
which are incorporated. But the requisite modifications 
and adaptations in the case of incorporated companies 
are now so considerable that company law has become 
a branch distinct from that of its parent, partnership 
law. The main difference between a company and 
a partnership is this, that the formation and existence 
of a partnership depends upon the mutual trust in, and 
personal relationship of, the members to each other, 
whereas the formation and existence of a company does 
not depend to any extent on this ; further, whilst in a 
partnership every member is entitled to take part in the 
management of the business unless he bargains away 

(ci) The Act at present in force is the Companies (Consolidation) 
Act, 1908. See po^t, pp. 199 ef seq. 

(«) The Stannaries Court has b^n abolished, and the Act must now 
bo construed as referring to mines which woidd otherwise have been 
mbjoct to its jurisdiction. See Stannaries Court Abolition Act, 1896, 
». 3. 

(/) Lindley, Introductory Chapter (4th ed,). 
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his right, in a company the management is loft to 
specified officers (g). 

A partnership may not consist of more than twenty 
persons, or, in the case of a banking firm, ten. Asso- 
ciations exceeding these numbers must be registered 
under the Companies (Consolidation) Act, 1908, 
or incorporated by Act of Parliament or letters 
patent {h). 

In addition to defining “ partnership ” in a general 
way, and then expressly excluding bodies which would 
otherwise answer the terms of tlie definition, the Act (t) 
lays down certain further rules for determining tlie 
existence of a partnership. These rules define tho 
principles applicable to tho consideration of typical 
cases, and serve very materially to elucidate and 
explain the meaning of “ partnership.” They arc 
as follows : 

“(1) Joint tenancy, tenancy in common, jomt 
property, common property, or part ownership does 
not of itself create a partnership as to anything so held 
or owned, whether the tenants or owners do or do not 
share any profits {k), 

“ (2) The sharing of gross returns does n<jt of itself 
create a partnership, whether the pi'rsons sharing such 
returns have or have not a joint or common right 
or interest in any property from which or from the use 
of which the returns are derived. ^ 


{g) It may be doubted whether these differeiiceN always exist when 
Ute com]>any is a “ private company.” In such cases the fact of 
inoorporation and the wording of the Partnership Act distinguish 
eompanies from partnership. 

(A) Companies (Consolidation) Act, 1908, s. 1, The restriction, 
hcrwever, does not apply to companies working mines within the 
Stannaries {ibid), 

' (t) Section 2. 


(A) Section 2(1). 
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“ (3) The receipt by a person of a share of the profits 
of a business is primd facie evidence that he is a partner 
in the business, but the receipt of such a share^ or of a 
payment contingent on or varying with the profits of a 
business, does not of itself make him a partner in the 
business, and in particular — 

“ (a) The receipt by a person of a debt or other 
liquidated ( 1 ) amount by instalments or 
otherwise out of the accruing profits of a 
business does not of itself make him a 
partner in the business or liable as such : 

(b) A contract for the remuneration of a servant or 
agent of a person engaged in a business by a 
share of the profits of the business does not 
of itself make [him] a partner in the business 
or liable as such : 

“ (c) A person being the widow or child of a deceased 
partner, and receiving by way of annuity a 
portion of the profits made in the business 
in which the deceased person was a partner, 
is not by reason only of such receipt a 
partner in the business, or liable as such : 

(d) The advance of money by way of loan to a 
person engaged or about to engage in any 
business on a contract with that person that 
the lender shall receive a rate of interest 
varying with the profits, or shall receive 
a share of the profits arising from caiT3ring 
on the business, does not of itself make the 
lender a partner with the person or persons 
carrying on the business or liable as such. 
Provided that the contract is in writing, and 
(0 ascertained. 
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bigned by or on bcbalf of all the parties 
thereto ; 

(e) 4 person receiving by way of annuity or 
otherwise a portion of the profits of a 
business in consideration of the sale by 
him of the gr)odwill of the hiisiuess is not by 
reason only of such |•e^‘eipt u j>artner in the 
business or liable as such.” 

WTiether a given person is or is not a partjicr de[)ends 
upon the facts of the case and the intention of the 
parties. At one time it was considcre<l that receipt of 
part of the prf>fits of itself was conclusive proof of 
partnership, but this i.s not so (»?). In Cox v. Hick- 
man (n), the facts were these : A trader owed money to 
many creditors, and these entered into an arrangement 
with him, whereby he agreed to carry on the business 
under their superintendence, and gradually to pay off 
their debts out of a share of the profits. The case was 
carried up to the House of Lords, where it was decided 
-—somewhat against what then seemed the current 
of authority— that such an arrangement did not con- 
stitute a partnership per ee, and the test laid down 
was : did the debtor carr}" on the business for and 
on behalf of the creditors, so as to constitute the relation 
of agent and principal between them ? The Act now 
states the law as declared in Cox v. H iebnan. 

Partnership is not the same as co-ownership; the 
former may include the latter, but the converse will not 
apply. They may be thus distinguished : (i) Co-owner- 
ship is not necessarily the result of agreement, partner- 
ship is ; e,g.^ A. gives land to B. and C. in common ; B. 

(i») MoUwo March <b Co. r. Couri of Wari»(\%n), L. K. i P. C. 419, 
iim), 8 U. L. Cm. 268. 
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and C. are not partners, but may become so by agreement 
among themselves. So the co-owners of a sliip arc not 
necessarily partners, and it needs an agreement, express 
or implied, to make them so (o) ; (ii) Co-ownership does 
not, of necessity, involve the idea of working for profit ; 
partnership does ; (iii) A co-owner has a right of free 
disposition over his property without the consent of his 
co-owner ; a partner who desires to replace himself by 
another cannot, in the absence of agreement, do so with- 
out the consent of his copartner. 

Sharing ])rofits is strong, thf)ngh not conclusive, 
evidence of partnership (p). At tlie same time the 
court will look at the whole of the evidence, and draw 
tlic fair inference of fact ; only when nothing more is 
known than that profits are shared, does a presumption 
of partnership arise which must be rebutted (p). 

The Act further provides {q) that if any person to 
whom money has been advanced on a contract (r) to pay 
a rate of interest varying with the profits, or any buyer 
of a goodwill who has engaged to pay the vendor a 
portion of the profits in consideration of the sale, shall 
. be adjudged a bankrupt, or enter into an arrangement 
to pay his creditors less than twenty shillings in the 
pound, or in insolvent circumstances, the lender of 
any such loan shall not be entitled to recover anything 
in respect of his loan, nor shall any such vendor of 
a goodwill as aforesaid be entitled to recover anything 

(o) It muBt be romembcitHl that a person may bo liable to creditors 
as a partner, though in reality he is not a partner. 

(p) BadtUy v. Consolidated Bank (1888), 38 Ch. D. 238 ; and 
see Davis v. Davis, [1884] 1 Ch. 393, 399, 401 ; HoUom v. Whichehw 
(1890), 64 L. J. Q. B. 170 ; King v. Whichdow, ibid., 801. 

'( 9 ) Sootion 3. 

(r) WheiC^her such contract bo in writing or not {In re Fort, [1897) 
2 4 b. 495). 
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in respect ef the share of profits contracted for, until the 
claims of the (»ther creditors of the borrower or buyer 
for valuable consideration in numey or money’s worth 
have been satisfied. 

Thk Firm Namk. 

In the case of a firm haviuji a place of business in the 
United Kingdom, if the firm name does not consist of 
the true surnamiis of all partners w'lio are individuab 
and the corporate names of all partners w'ho are corpora- 
.. tions without any addition except the true Christian 
names or initials of the indivitlual partners and in cases 
where a partner has changed his name (except in the 
case of a woman who marriiis) tlu5 firm must be registered 
under the Registration of Business Names Act, l‘J16. 

The particulars requiring registration include the 
business name and the general nature and principal 
place of the business, and in respect of every individual 
partner must disclose his present Christian name and 
surname, any former Christian name or surname, his 
nationality, and if that has been changed, his nationality 
of origin, his usual residence and any other business 
occupation that he follows ; and in respect of every 
corporation which is a partner the corporate name and 
registered ofiice must be stated (#). 

Particulars of changes in the constitution of the firm 
must also be registered (<). 

If there is default in registration the firm cannot sue 
on any contract entered into while it was in default, 
unless the Court grants relief against the disability, but 
if the firm is sued on such a contract it will not be 
precluded from asserting rights under the contract by 
way of counter-claim or set-off («), 

(«) Seotidn 3. {t) Section 6. (u; SeuUou 8. 



PAKoimuiP. ‘ 


'' 

All registered firms must publish particulars of the 
names and nationality of the partners in their trade 
catalogues, trade circulars, show cards, and business 
letters (a;). 

Formation of the Contract. 

The contract is formed by consc.nt alone, and no 
particular formality is required. The agreement may 
therefore be verbal or implied from conduct, but the 
general practice is to Jiavc a written agreement con- 
taining the terms on which the partners are to carry on 
their 'busincvss, and this document is styled the Articles 
of Partnership. This document may be a deed, but it is 
not necessary that the agreement should be under seal. 

Who may be Partners. 

Alien cwmies <u’ persons adhering to tlie enemy may 
not be partners of an EnglisJiman, and a partnership 
between such })ei‘son3 and an EnglLshman is dissolved 
when war breaks out (y) ; but, wliere for the purpose 
of winding up the affairs of a dissolved partnership an 
action is brought to recover a debt due to the firm, an 
alien enemy partner may bo joined as a co-plaintiff ( 2 ). 

Luua(\v of a partner will not ipso facto dissolve 
■ an already existing partnership, but it will be a 
.j^)und on which the court may decree dissolution. 
An infant may be a partner, and, until his con- 

{») Section IS. ^ 

(y) Hugh Stevenson and Sons v. AktiengeseUschaJt Jur Cartonnagen- 
Imnsirie, [1917] 1 K. B. 763, A. Thia caae went to the House of 
Xiords, where it wua not disputed that the partnership had been 
dilKdved by the outbreak of war. As to the rights of the enemy 
partner, see post, p. 184. 

<») Hodrigifei v. Speyer Bros., [1919] A. C. 69. 
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tract of partnership be diBaffirmed, he is a ‘mem- 
her of the tradinj^ firm, but he does not thereby 
render himself personally liable to creditors {a). With 
these exceptions, the general rules of contract relating 
bo the capacity of parties will apply to the present 
subject. 

Neve partners may be admitted, provided the legal 
number is not exceeded (6), but, of course, the consent 
of all the original partners must first have been 
obtained, either in the origmal articles or by subsequent 
agreement. In some respects the introduction of a new 
partner may be rc^garded as an act tacitly dissidving 
the old and creating a new firm. 


JliOHTS AND Duties. 

(i) Liabilities. 

Linbdity on, Contracts, — Every partner is liable %i 
the debts incurred by or on behalf of the firm in the 
ordinary course of business ; in fact, to this extent, 
each partner is an agent of and for the others (c). 
This liability extends t<j wrongful acts done in further- 
ance of the partnership business. Thus, where it was 
within the course of a business to obtain information by 
legitimate means as to contracts made by competing 
firms, and one partner bribed the clerk of a competitor 
bo disclose such information, the firm was held liable in ^ 
lamages (d). 

But partuors are not liable on contracts entered into 

(а) Lovell v. Beauchamp, [1894j A. C. at p, SI I, per HaiUfciiKUi, 
LC. 

(б) AnU, p. 163. 

{€) Seotioa 6. 

id) Haml^ ▼. Houston df Co., [1903J 1 K. B. 81. 
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by inemberB of the firm outside the scope of the business 
of the firm, unless the partner was, in fact, specially 
authorised to make the contract (e). The implied 
authority of a partner to bind his fij’m by acts done 
in the ordinary course of business cannot be limited by 
' secret instructions, and a party who enters into a 
contract made by a partner in the ordinary course will 
be entitled to enforce it against tlie firm, notwith- 
standing any limitation of authority, unless he knew of 
it at the time of entering into the contract, or unless he 
did not know that ho was dealing with a partner (/). 

The liability on a partnership debt is joint, not 
several (ij). But the estate of a deceased partner is 
severally liable in due course of administration for the 
debts and obligations of the firm while ho was a 
partner, subject to the prior payment oi his separate 
debts (h). Tills must not be misiimlerstood. ^Vs a 
general rule every partner is liable for every penny of 
the firm's debts, and the creditor has the option to sue 
any or all of them. If he obtains judgment against the 
firm, be may issue execution against the property of 
the members, and is not confined to satisfaction out of 
the joint property. The liability is joint, but all are 
liable. He may sue each partner separately, but if he 
obtains judijmetU against any of them be caimot enforce 
the judgment against any but those against whom it 
was pronounced, nor can he afterwards get judgment 
against the others ; lor the liability being a joint— 

‘ a single, solid-liability, Las become merged in the 

(e) Sectiou 7. 

[f) Sections 6, 8. 

((f) Section 0; and see KctukUl v, UaiMltoH (l8i}7), 4 App. Cm. 
(KKi ; JiadtUy v. Cousvlidat&i hank (1887), 34 Ch. D. 530 ; ravened 
on anothe/ ]>oint, 38 I'd). D. 238. 

(A) Section U. See hand v. MtUtr, [i003j 2 K. B. 212. 
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judi^mcut. Nor are his rifjjhts diflenmt, tliouj^h he 
does not ^et any payment under the judgment. Thus 
in Kmidall v. Hamilton (j), A. and B. (partners) 
borrowed money from C. ; eventually C. sued them on 
the loan, and obtained a judf^mcnt which was not 
satisfied. Afterwards C. discovered that D. was a 
partner with A. and B. at the date of tluj loan, but 
it was decided that C. had lost his remedy ayainst D., 
as the joint liability had merged in a judiiinent which 
was not pronounced airainst 1). Had D. been dead, 
and his estate been in course of administratimi, D.’s 
estate would have been severally liable, i.c., liable on a 
separate contract to the same effect as the joint one, and 
this would not have been merged by a judi^ment af^ainst 
the other contractors. The above doctrine of merj^er 
has no applb-ation where there are distinct causefl 
of action ; so that if a partner [lives his own cheque 
for the price of [^oods sold to tlie tirni, the creditor may, 
if the clicque is dishonoured, recover judgment upon it, 
without prejudicing his right.s to sue the firm or any 
member of it for the price of the goods, if liLs judgment 
remains unsatisfied (^). 

Outgoing Partners . — When a partner retires, the 
other partners may agree to liold him free of all 
liabilities already incurred, and this, if assented to by 
the creditors, will give him a complete release ; if the 
creditors arc not parties to this agreement, either 
expressly or by implication, so far as they are concerned, 
he is still a debtor (l)\ but he may have rights of 

(i) (1879), 4 App. Ctts. 504. 

((:) Wtgg Prmsrr v. Evans, [I895J i Q. B. 108. 

(/) Section 17 (2), (3). 
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against his late partners. Thus, A. and B. 
are bankers. C. and D. are admitted as partners, and 
notice of this reaches the customers ; soon after, A. and 
B. die, but C. and D. carry on the business under the 
old name, and depositors, prior to the death of A. 
and B., leave their money with C. and D., receiving 
interest from the bank after the death of the old 
partners ; the bank fails, and the depositors prove 
against C. and D. ; this conduct as a whole may 
amount to a tacit acknowledgment of the release of 
A. and B., and of the substitution of C. and D. as 
debtors. Such a release would result from what is 
called “ mvation (the substitution of a new debtor for 
an old one) ; but the party desirous of setting up such 
a release must be in a position to show conduct on the 
part of the creditor inconsistent with a continuance 
of his liability, conduct from which an agreement to 
releak* may be inferred (m). 

If a member of a firm retires on an agreement with 
his partners that he shall in future be regarded merely 
as a surety for the firm’s exbting debts, the creditors 
who know this must treat the retiring partner as a 
surety, and may release him by giving time to the other 
partners (n). 

A change in the constitution of a firm will terminate 
-a continuing guarantee given to the firm or to a third 
' party in respect of the transactions of the firm so far as 
relates to future transactions, unless agreement to the 
.^ntrary be made (o), 

(m) Per Lindlky, L.J., iu Mouse v. BradJor4 Banking Co., [1894] 

OL, at p. 64 ; and aoe Me Bead, [1893] 3 Ch. 426, with which cf. 
%BKfborough v. Holmes (1877), 6 Ch. D. 265. 

' ■ He) Mouse ▼. Bradford Banking Co.^ [1894] A. C. 686. 
t'V ( 0 ) Section 18. 



raUIODB UABtlB BY HOLDING OITT. 

In this statement of the law, frequent mention has 
been made of the expression “ the firm,” but in law a 
firm, M such, is scarcely recognised ; in fact, until the 
present rules of procedure came into force, it is not too 
much to say that its existence was not recognised. 

The firm ” is simply a short name substituted for the 
names of the members composing the partnership ; it is 
a description and a description only (p). Tbit jiartners 
may now sue or ])e sued in the firm name. 

Incoming Partnerfi , — A new partner is not liable for 
debts incurred before he entered the firm (r/l, save by 
special agreement ; this agreement can be enforced 
by any of the parties to it, but not by any creditors 
merely as such. Thus, if on June Ist. A. (’o. owe B. 
£500, and on June 2nd C. joins A. & (.'o., agreeing to 
give a premium and to be answerable proportionately to 
his interest for the £500, B. cannot sue (I unless he, 
B., is a party to the contract, and gives consideration ; 
e.q.y agrec>a, if C. makes himself partly responsible, to 
give time to the firm or tr> release an old partner fr). 

Persons JAcible as Partners by Holding om^.— ( jonerally 
speaking, the partners alone are liable, but there ate 
classes of persons who, although not partners, are 
treated by law as such ; are, in fact, estopped by their 
conduct from denying themselves to bo members of the* 
debtor firm. 

Those who, not being partners, are so treated, have 
been styled ^iwm-partners, and they become such in 

(|>) Sm Jamm, L.J., in Ex parte Corbeit(\m), U Ch, J). 12«. 

(q) Section 17 (1). 

(r) See Bolfe v. Flmctr (1866) (a caae where airch ap arrangeiienC^ 
was implied), L. R. 1 P. C. 27. 
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nrtue of tho rule that “where a man holds himself 
5nt as a j)artnor, or allows others to do it, he is then 
properly (^stopped from denyin<T the character he lias 
wsnmcd, anri npcm llie faith of which creditors may 
be presumed to liave acted. A man so actin^^ may be 
rightly held liable as a partner by Onstoppel ” (s). The 
Bontract is made on his credit, and he is ans'werable if 
loss is incurred, whether the representation on which 
the creditor acted was made verbally, in writing, or by 
Bonduct (/). An example of this is to be found in the 
case of Martyn v. Gray (?/), where A. introduced B. to 
C. as the moneyed partner ; B. was not a partner, but 
he stood by, and did not deny the statement, and he 
was held answerable for a hiss incurred. Jt is some- 
times rather Jiarsh, but as Kyrk, said in Wanyh v. 
Carver {v), it is necessary “upon princijdes of general 
policy, to prevent frauds to which creditors woidd 
be li&ble.” But representations of this kind cannot 
be used against a man nnle.ss his conduct causes others 
to alter their condition on the faith of them. 

Upon this principle, where two persons, who though 
not in fact partners liave traded as such, bei’ome bank- 
rupt, the assets of the business will be administered as 
joint estate (x). Tlie executors of a deceased partner 
are not bound by the mere use of tlie old jiartnership 
name by the survivors (y), 

A retiring member is not as such liable for debts 
contracted subsequently to his retirement, but he may 

(«) MoUiw March Co. v. (Joud of If flr(t«(1872), L. R, 4 P. 

•tp. 435. 

(I) Section 14 (1). 

(tt) (1863), 14 C. B. (N.8.) 824. 

, (t>) (1793), 2 H. Bl. 235. 

(») Kx ptti/f Jioffmiin ( iK'jb), 8 Ch. I>. 11. 

(p) Scflion 14 (2). 
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be so if he continues an apparent nieinber of the firm as 
regards persons who are not aware that ho had ceased 
to bo a^partner. In order to escape liability for future 
transactions of the firnn he should ^dve actual notice to 
persons wlio were in the hahit of dealing wiih it, but a 
notice in the London (lazctlc will be sidruient as 
regards persons who had no dealings with the firm 
before the date of the dissolution or change ( 2 ), and 
it is advisable in the case of local firms to give further 
notice through the local papers. A dormant jiartuor 
(i.c., not know'll as a partner to the creditor seeking 
tf) enforce the debt), is not liable for debts ccuitracted 
after his retirement, neither is the (‘.state of a partner 
who dies (a). 

Linbilily for ItVom/.-?.- -This rests on a somewhat 
different footing, for only tliose who aie actual members 
of the firm are held liable to the consiKiuenccij ; ami it 
is not involved by mere holding out (6). Even true 
partners are not answ^erable for all wrongs of their 
copartners, but only if the wrongful act was committed 
whilst the partner was acting with his copartner*s 
authority, or within the ordinary course of the firm*8 
business ; or if the tort is misapplication of property, 
and either the money was received by the misapplying 
partner within the scope of his apparent authority, or 
was received by the firm, and misapplied whilst in its- 
custody (c). 

The liability — which is joint and several- refits upon 

( 2 ) Scjotion 3 a ( 1 ), ( 2 ). 

(a) S(!fCtion 3*1 (3). 

{b) Pollock on f*artnfr-ihip (loth c«J.), p. 01, (\nd Smtlhy. Bailey^ 
fl891]2Q. B.403. 

(ci Sections 10. II. 
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the fundamental principle, that within a certain limit, 
dependent upon the nature of partnership business, each 
member of the firm is a^ijent for the rest (d). 

The cases decided on this point are numerous and 
sometimes difficult to distinguish ; some of the most 
important are collected by Sir F. Pollock, in his work 
on Partnership (c). The following are fair specimens, 
and will, for present purposes, sufficiently illustrate the 
niles. Two solicitors are partners, and to one of them 
a client hands money to be invested on a specific 
security ; this partner makes away with the money, 
and the other is entirely ignorant of the transaction ; 
nevertheless lie is liable, for it is within the ordinary 
scope of a solicitor’s business to receive money to invest 
on specific securities (/), Had the money b(‘,eu given 
to invOvSt at discretion the case would liave been different, 
such investments not being part of the solicitor’s work (<;). 
If a* partner, being a trustee, improperly employs trust- 
property in the business of the &ra, the other partners 
ate not liable to replace the trust-property : provided 
that (i) any partner will be liable who has notice of 
the broach of trust; and (ii) trust-money may be 
followed and recovered from the firm if still in its 
possession or under its control (^). 

(ii) Rights and Duties between Partners. 

When the parties enter into the contract of partner- 
;|hip, their rights are defined by their agreement ; this 

I,, , (d) Section 12 ; Pollock (lOth ed.), pp. 62 ei geo. 

;/ (<) Pp. 49--62. 

/ ; ^ Stair V. Bromley (1847), 2 Ph. 364. 

", (jf) Barman v. Johnson (1853), 22 L. J. Q. B. 297. Two mor 
^ l^nt caacB may be consulted : Cleather v. Twisden (1886), 28 Ch. D 
140$ and Rl^odes v. Movies, [1896] 1 Oh. 236. 

", ;(>) .Section 13. 
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is often in writing, and partnership l>eing a contract in 
connection with which good faith is deemed a main 
feature^ the terms in which it is expressed are liberally 
construed. The duties and obligations arising from 
the relation of partnership are regulated, so far as they 
are touched, by any express contract ; if this does not 
reach all those duties and obligations, they are implied 
and enforced by law {/). Of course, tliero mav be an 
alteration of the t<u-ms of the partnership by consent, 
expressed or implied (^‘), but tlu^ consent must be 
unanimous. 

When the partnership e.xpires by eftliixion of tiriie, 
and the partners continue together, then* is an implied 
arrangement that the partnership shall continue on the 
old terms so far as applicable, and the same rule appl^ 
when surviviiig partners cojitinne the business after the 
de.ath of a member of the (►Id lirm. Lord Watbon 
said : “ When the members of a mercantile tinu 

continue to trade as partners after the expiry of their 
original contract, without making any new agreement, 
that contract is held in law to be prolonged or renewed 
by tacit consent ” (Z). Neverthelc^js, if the partnership 
is for a fixed term, and is carried over, the new partner- 
ship will be at will only, and its continuance on the 
old terms will be presumed only so far as these are 
consistent with ihe incidents of a partnership at will (m). 

Amongst the ordinary rights of a partner, as regards 
his copartners (so far as they are unmodified by agree*^ . 
meat), are : 

(i) Smith y. Jeyes (1841), 4 Bear. IXtS. 

{k) Section 19. 

{1) Neilson y. MoMcnd Iron Co. (1886), II App. Cajk. 298, decided * 
a the particular wordfl of the articles. 

(m) Section 27. 
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1. The rijrht to take part in the business (n), and to 
have the assistance of his copartners. No remuneration 
can ordinarily bo claimed (o). But compensation for 
extra trouble caused by the wilful inattention of a 
copartner to business may be allowed to the partner or 
partners upon wh(»ni the additional burden is thrown (p). 

2. To have the business carried on accordint^ to 
agreement. Its nature cannot bo changed without the 
unanimous consent of all the partners ; in minor matters 
occurring iu ordinary course, a majoiity will bind the 
others {q). 

3. To pievent the admission of a new partner. No 
person can be introduced as a partner without the 
consent of all those who, for the time being, are 
members of the firm (r). A partner may assign his 
ftltaro of profits, or may mortgage it ; but this may give 
a right to the other partners to demand a dissolution, 
espcfcially if it deprives the assigning partner of all 
substantial interest in the concern ( 5 ). 

Also, a partner, unless at will,” cannot retire from 
the firm without the consent of all : if the partnership 
is “ at will,” the partners are entitled to notice of 
intended retirement. 

A majoi ity of the partners cannot expel any partner 
unless a power to do so has been conferred by expresH 
agreement (t). 

' 4. To be indemnified by the firm against personal 

liabilities incurred and payments made by him in 
the ordinary and proper conduct of the business ; 

(n) Section 24 (C). 

( 0 ) Section 24 (5). 

(p) Airep v, fiorham (1801), 2ft Beav. 620. 

(^) .Sectioij 24 (8). {^) TJndley (8th ed.\ pp. 660, 661. 

(f) Section 24 (7). U) Section 26. 
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or in or about anything; necessarily done ff»r the 
preservation of tlie business or property of the firm ; 
e.g,^ a partncrsliip is formed to w<»rk a mine, and the 
busine.ss cannot be continued until a new shaft is sunk ; 
a partner who pays the coat required is entitled to 
indemnity [u). 

b- To liave interast at the rate, of live ])er c(?nt. 
per annum on any actual payment or advance to tlie 
firm made by him beymul the capitnl he has agreed 
to subscrihe, from the date of Huch payment or 
advance (j). Apart from aijreement, express or implied, 
no partner is entitled to receive intercL.l on his capital ; 
and if tlicro is a mere airreement to pay interest and 
nothing nior<?, such interest will only be payable out of 
profits, ?>., it will not be treated as au outeoin.tt or 
loss of the ])usine.ss (y). 

6. To have the hook.s kepi at the j)rincipal place of 
busine.s.s of the firm, and to be allowetl to <*xamine and 
copy them wlienever he may (le.sire (r). Tlie right of a 
partner to examine the books is not personal to himself, 
and lie may employ an agent to whom no reasonable 
objection can be taken to examine tlie books on his 
behalf ; but the agent must undertake not to make use 
of the information so acquired except f«)r tlie purpose of 
advising his principal (a). 

7. In the absence of any .special agreement, the 
partners are entitled to share equally in the capital and 
j)rofits of the business, and must contribute to the losaoB 
equally (6). 

(it) Section 24 (2), and Et Chip^nulnU (I8J03), 4 De O. 
M. & G. 30. 

(®) Section 24 (3). 

(y) Section 24 (4). 

( 2 ) Section 24 (U). 

[a) Bevan y. Wd>b, [HKUJ 2 Ch. 59. 


(h) Reefinn 24 (1). 
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8. To be dealt with by his colleagues with the utmost 
good faith in all partnership matters. 

Every partner must account to the firm, for any 
benefit he may derive which is obtained by him (with- 
out the assent of the others) through a partnership 
transaction {c), c.g.. A., B., C., and D. are partners in 
business as sugar refiners, A. being also in trade for 
himself as a sugar merchant, the other partners being 
cognizant, and not objecting ; A., without the knowledge 
of the firm, sells sugar at a profit to it [—Held, lie must 
account for and share this profit with the partnership (d). 

A partner who carries on a competing business without 
the consent of the others, must account for and pay over 
to the firm all profits made by him therein (fi). Tn 
short, partners must act for the common advantage 
of all in any matter which affects the affairs of the 
partnership, and may hide nothing from each other 
which may be material to their relations as a firm (f). 

The same duty governs the sale by one partner to 
another of a share in the partnership business. If, in 
such a transaction the purchaser knows, and is aware 
that ho knows, more about tlie partnership accounts 
than the vendor, he must put the vendor in possession 
of all material facts and not conceal what he alone ' 
knows ; and unless such information is furnished the 
sale may be set aside (<7). 

After DissoliUimi . — Wlien the partnership is put ailji: 
end to, new rights accnie to its members : 

> (c) Section 29. 

. id) Bentlfy v. Cravtn (1853), 18 Beav. 75; and .^eo FeathersUme^ ^ 
haUgh ▼. FenwieX' (1810). 17 Vos. 298. 

(e) Section 30. 

if) Section 28. (p) Law t. Law, [1905} 1 Ch. IKK ' 
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1. A public notification of the diseolution may bo 
demanded by any partner, and, as ilic practice of the 
Gazette OlHce is to require the signature of all the 
partners, any one may take action U> ct)iiipel a 
recalcitrant member to sign (/i). 

2. Each partner has an equitable lien on the property 
owned by the fain at the date of dissolution, entitling 
him to have it applied in payment of the firm’s debts, 
and then in payment of what may be due to the 
partners (t). If a [uirtner has been induced to enter 
the partncrsliip by fraud or misrepresentation, and has, 
on that ground, obtained rescission of the partnership 
contract, he will be entitled to repayment of the 
amount given by him for his share, after the partner- 
ship liabilities have been satisfied ; and ^o secure 
payment of that amount he has a lion on the surplus 
assets (^*). 

3. In settling the accounts between the partners 
after a dissolution, subject to any mjreemcnl, the assets of 
the firm (including sums contributed by partners to 
make up deficiencies of capital) must he distributed in 
the following order ; (1) In paying liabilities of the 
firm to persons who are not partners ; (2) in paying 
partners rateably what is due from the firni to them for 
advances as distinguished from capital ; (3) in paying 
each partner rateably what is due from the firm to him 
in respect of capital ; (4) in distributing the ultimate 
residue among the partners in the proportion m which 

(h) Section 37. 

(t) Section 39. The right of a partner to have the goodwill sold 
when the firm naa been dnMOlved is referred to post, p. iS2. 

{k) Section 41. He is also entitled to stand in the place of creditors 
-lor any payment made by him in respect of partnership liabilities, and 
la entitled to be indemnified by ibe person guilty of the fraud against 
ill the debts and liabilities of the firm {UnJ.}. 
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profits are divisible (1). Losses (including deficiencies 
of capital) must be paid first out of profits ; next out of 
capital ; if this is exhausted, then individually by 
the paj'tncrs, in the same proportions as the profits 
would have been divided had any existed (1). 

Where partners liave contributed unequal capitals 
and have agreed to share profits and losses equally, 
if there is a loss of capital and one of the partners 
is unable to contribute his share of the loss, the solvent 
partners are not bound to contribute for him. Thus, in 
Garner v. Murray (m), G., M., and W. became partners 
on the terms that they should contribute the capital in 
unequal shares and divide the profits equally. On a 
dissolution, after satisfying all liabilities to creditors 
and the .advances of the partners, the assets were 
insufficient to make good tlie ca[)ital. A larger sura 
was due to G. than to xM. Nothing could be recovered 
frdiii W. that the true primuple of division was 

for each partner to be treated as liable to contribute an 
equal third share of the deficiency, and tlien to apply 
the assets in paying to each partner ruteably what was 
due to him in respect of capital. 

4. Any partner may, on dissolution, rtjquire that the 
property, including the goodwill (n), sh.all ’ e sold, and 
he may restrain any other partner from doing anything 
tending directly to decrease the value, e.y., using the 
firm’s name, when an attempt is being made to sell the 
goodwill. And the goodwill may be sold when a 
partner dies, for the right to it does not vest in the 
survivors (o). 

(h Section 44. 

(w) ( 1904] 1 Ch. 67. 
t in) See post, pp. U>4- HMk 

(o) V. Everett (186U), 27 iieav. 440. 
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5, When one partner on entering into a partnership 
for a fixed term pays a premium, and before the 
expiration of the term the firm is dissolved, the court 
may order a return of all or of a certain amount of this 
premium, but not when the dissolution is wholly or 
chiefly due to the misconduct of the partner who paid 
the premium, nor when the firm has been diss(»lved by 
an agreement containing no pi o vision for a return of 
any part of the premium [p). Tlic entire question is in 
each case in the discretion of the court, and such order 
will be made us, under the circumstances, will work 
justice. Ill Atwood v. Maude (q), one partner took 
another into business with him. asking a premium as 
coiiipeusabioii for the latter's inexperience. After two 
years the original partner demanded a di.ssolution on 
the ground of the latter’s incompetence, whereupon the 
new partner sued the original partner lor a dissolution 
and a return of the premium, and the court awarded 
dissolution and a retuiii to the lonm*r of such part 
of the preniiuiii as bore the same proportion to the 
total amount as the unexpired peri<»d of the term bore 
to the total term agreed upon, hiom tliis judgment it 
appears that the couit will ordinal ily older the return of 
the premium, liaviug regard to the terms of tlie contract, 
the position of the parties, and their conduct, and that the 
amount will be calculated on a proportion similar to that 
taken in the case mentioned. 

6. AVhen a member of a firm ceases to be a partner, 
he is entitled to a settlement in due course, and the 
amount due is deemed to be a debt accruing due at the 
date of the dissolution or retirement, unless otherwise 

(p) Section 40. 

( q ) (1808), L. E. 3. Ch. 369. 
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,4g!ceed (r). If the continuing or surviving partners' 
trade with the capital or assets of the firm without any 
final settlement of accounts, the outgoing partner or his 
estate is, in the absence of agreement to the contrary, 
entitled to such share of the profits made since the 
dissolution as the court may find to be attributable 
to the use of the outgoing partner’s share of the assets, 
or, at the option of the outgoing partner or his repre- 
sentatives, to interest at the rate of five per cent, per 
annum on the amount of such share (s). It is advisable 
to provide for sucli an event in the articles of partner- 
ship, and to fix in them the basis upon which an out- 
going partner’s share or his rights in the goodwill are to 
be valued. 

Where a partnership between a British subject and an 
alien enemy has been dissolved by the outbreak of war, 
«nd the business in England is continued by the English 
partner with the aid of the alien partner’s share of the 
capital, the latter is not deprived of the rights conferred 
by 8. 42, but nothing can be paid to him until after the 
conclusion of peace ((). 

Authority of a Partner. 

It is quite settled that all partners are bound by the 
acts or admissions of one, if done within the scope 
of the business. Story says, “a partner, indeed, 
^virtually embraces the character both of a principal and 
:i^;ent*’ (w). And in Baird's Case (x), James, L.J., 

(r) Section 4JI. 

(«) Section 42. 

(0 HvmK StevtMon and Sons v. Aktiengesellschaft fur Cartonmigen- 

niudritt [1918] A. C. 239. 

(u) Partnership, § 1. 

(«) (1870), ii. B. 5 Ch., at p. 733. 
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said, ** as between the partners and the outside world 
(whatever may be their private relations between them- 
selves), each partner is the unlimited a<;cut of every 
other in every matter connected with tlie partnership 
business, or which he represents as partnership business, 
and not bcinji; in its nature beyond the scope of the 
J)artnership.‘' 

But a partner is an agent only so far as is acting 
upon, and within the scope of, the linn’s ordinary 
affairs ; that the act is useful to the firm is not 
sufficient, neitlicr is it necessary ; the act done must 
be a furtherance of the ordinary business of the firm ; 
and even then (as has already been pointed out), the 
firm will not alvs^ays be bound, for if a partner attempts 
to make a firm liable, though within his. apparent 
authority, the firm will not be bound, if iii fact he 
has no authority, and if this was known to the other 
contracting party, or by^ the exercise of reasonable 
diligence could have been known ; a partner gives 
a partnership security in discharge of a private debt ; 
the recipient must show that h(5 took it without know- 
ledge, and witliout such negligence as would amount to 
knowledge ; and Cockburn, C.J., said in one case, that 
in a case such as this, the recipient would deal with the 
partner at his peril (y). 

Sir F. Pollock (z) deals with certain of the more 
ordinary transactions, thus : 

Ever)" partner may bind his firm by any of the 
following acts ; 

(a) He may sell any goods or personal chattels of 
the firm ; 

' {y) Kendd v. Wood (1871), L. K. 0 Kx. 243 ; aod Pollock on 
BtfUienliip (10th ed.)* pp- 30 
jv (*) Pollock (10th ed), pp. 32, 33. 
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ite in land must be conveyed 
by all the partners, or by one authorised 
by deed.] 

(b) He may purchase on account of the firm any 

goods of a kind necessary for or usually 
employed in the business carried on by it ; 

(c) Ho may receive payment of debts due to the 

firm, and give receipts and releases for 
them {(i ) ; 

(d) He may engage servants for the partnerahip 

business. 

If the partnership is in trade, that is, if the busiTiess is 
one which depends on the buying and selling of goods (6), 
every partner may also bind the firm by any of the 
following acts : 

(e) He may make, accept, and issue bills and other 

negotiable instruments in the name of the 
firm (c) ; 

[A member of a non-trading partnership 
may bind the firm by negotiable instruments, 
but only in those cases where it is shown to 
be within the usual course to issue negotiable 
instnunents, the burden of showing this being 
on the person attempting to make the firm, 
Uable.J 

(f) He may borrow money on the credit of the 

firm ; 

(а) In tho absence of express or implied authority, a private debt 
due to one partner is not discharged by payment to the tirm of which 
he is a member {Poweli v. Brodhurgt, 2. Ch. IbO). 

(б) Higgins v. Beauchamp, [lOU] 3 K. 6. 1192, per Ltjsh, J., at 
p. 1195. 

(e) Wiien a partner's individual name coincides with tho i'lrm's name 
and he does not carry on a separate business, liis acceptance of a bill of 
oxohango k primii facie the acceptance of the firm. See XorkthiH 
Baking Co. v. Beatsm (1880), 6 0. P. D. lUU. 
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(g) He may, for the purpose, pledge any goods or 
personal cliattels belonging to the firm. 

A partner has no implied authority to bind the 
firm by a deed (d), or to give a guarantee in the name 
of the firm (e), or to bind the firm by a submission to 
arbitration (/). 

The authority continues even after a dissolution, so 
far as is necessary properly to wind up the business and 
complete pending transactiona, save that a bankrupt 
partner cannot bind the firm by his acts (^). And 
where one of two partners dies, the surviving partner 
may carry on the business for the purpose of finally 
winding it up, and may mortgage the real or personal 
property of the late firm for the purpose of securing a 
partnership debt (h). 

Property of the Firm. 

The assets which are to make up the property of the 
firm should be defined as fully as possi])le in the artiolee 
of partnership. Unless otherwise agreed, all property 
and rights and interests in property (originally brought 
into the partnership stock or acquired, whether by 
purchase or otherwise, on account of the firm, or for the 
purposes and in the course of the paiinership business, 
is. partnership property, and must be held and applied 
by the partners exclusively for the purpose of the partner- 
ship and in accordance with the partnersliip agree- 
ment (i) ; and property bought with the money of the 

{d) Steigliiz v. EggingUm (1815), Holt N. P. Ml. 

(e) HrOtd v. (1H49), 4 Kxch. 023. 

if) Stead V. SaU (1825), 3 Bing. 101. 

(g) Section 38. 

(h) In re Bourne, (IttOO) 2 Ck 427. 

(0 Section 20 (1). 
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firm is deemed, unless a contrary intention appears, to 
be partnership property (k). 

During the continuance of the firm, the men^bers are 
joint-owners of the property, i.c,, each owns the whole, 
and the property is not divided up into portions which 
belong separately to the members. In ordinary cases 
of joint-ownership, when one joint-owner dies, his 
co-ownei-s succeed to his share : but in the joint- 
ownership arising out of partnership this is not so (i), 
and the representative of the deceased succeeds to his 
interest. It should bo observed that partnership pro- 
perty, whatever bo its nature, is, as between the 
partners, looked upon as personalty, and, therefore, 
on death, tlie personal representative is the one entitled ; 
but this may be modified by agreement between the 
partners (m). 

Claims of one partner against the other are subject 
to fhe Statute of Limitations, and the time runs from 
the date of dissolution of the partnership, or from the 
date when one partner is improperly excluded by the 
others from acting as partner (n). 

A partner’s share is the proportion of the partnership 
assets after they have all been realised and converted 
into money, and all the debts and liabilities have been 
paid and discharged. 

A partner who assigns his share of the property to 
another person, either absolutely or by way of mortgage, 
‘gives, according to the terms of the assignment, the 
assignee the right to receive, in whole or in part, the 

(ft) SeoUon2l. 

(l) Jua Q/certaundi inter mercatoru locum non habet" 

(m) Section 22. 

; (») 19 & Viot. 0 . 97. 8. 9 ; Knox y. Oye (1872), L. B. 5 H. L. 

Lindley on Partnership (8th ed.), pp. 686 at aaq. 
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share of profits and (on dissolution) of the property 
which would have come to that partner ; but the 
assignee cannot during the continuance of tlie partnership, 
inspect the firm’s books or interfere in the business (o). 

The assignee cannot complain of a bona fide agree- 
ment subsequent to the assignment to pay salaries to 
the partners even though this may diminish the 
profits (p) ; he must also accept the account of profits 
agreed to by the parfners, but on a dissolution he is 
entitled to have an account taken for the purpose of 
ascertaining the value of the share assigned, irrespec- 
tive of any agreement between the partners themselves 
as to the value of such share (q). 

Dissolution. 

• 

The rights and duties consequent upon dissolution 
have already been coasidered ; it n(>w remains to show 
how, when, and on what grounds it is brought abtut. 
It may be caused in any of the following ways : 

1. At the will of a partner where no fixed term has 
been agreed upon (r). If the partnership was consti- 
tuted by deed, the partner desiring to terminate the 
partnership must give notice in writing ; in other cases 
verbal notice will suffice («). But a partnership where 
no ^fixed term has been agreed upon, or a partnership 
entered into for an undefined time, may not be a 
partnership at will, if the partners have made an agree- 
ment to the contrary, e.g., that the partnership should 
be terminated by mutual arrangement only ” (0* 

(o) Section 31. 

(p) Jte Qaruxiod't I Cb. 230. 

(q) WatU V. DriscoU, [1901] 1 Ch. 294. 

(r) SecUons 20 (1), 32 (c), 

(«) Section 20 (2). 

[<) Most V. [1910] 1 K. B. 940. 
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2. By effluxion of the time agreed upon as the term, 
or if entered into for a single adventure or undertaking, 
by the termination of that adventure or undertaking (w). 

3. Transfer of a partner’s interest— 

(a) By banki-uptcy or death, unless otherwise 

agi’eed (a;) ; 

(b) At the option of the other partners, if any 

partner suffers his share to be charged by the 
court for his separate debt on the application 
' of any of his creditors {y). 

4. Occurrence of an event making the partnership 
illegal ( 2 ) ; e.g., war breaking out between the countries 
in which the different members of the partnership are 
trading ; 

5. Fraud, making the original contract voidable ; 

6. In addition, the court may decree a dissolution of 
partnership in any of the following cases : 

• (i) Lunacy or permanent unsoundness of mind or 
a partner (a) ; 

(ii) Permanent incapacity of a partner to perform 

his part of the contract (6) ; 

(iii) Misconduct of a partner calculated to prejudice 

the business, or persistent breach of the agree- 
ment, or such other conduct as makes it not 

(tt) Section 82 (a), (b). 

(a?) Section 33 (1), 

(y) Section 33 (2). Under s. 23 of the Act, a judgment creditor of 
any partner may obtain from the court an order charging the share of 
tha partner in the partnership property with the payment of the debt, 
tod may obtain the appointment of a receiver of that partner’s share 
’ of profits and other moneys coming to him in respect of the partner* 
ahip. The other partners may redeem the interest charged, or if a 
sale is directed, may buy it. A writ of execution cannot issue 
•gainst any partnership proiwjrty save on a judgment against the 
finn ; hence the necessity for this procedure. 

. fa) Section ^34. 

(0) 8Mtioii’35 (a). (6) Section 36 (b) 



ADMimSTEAtlOK Of PARTNERSHIP ISTAT^. Ml 

reasonably practicable for the other members 

to continue in partnership with him (c) ; 

(iv) WTieii the business can only be carried on at a 

loss (rf) ; 

(v) Whenever the court thinks it just and ocpiitable 

to decree dissolution (e). 

In the cases of permanent incapacity, misconduct 
and persistent breach of at:;reement, a partnership 
cannot be dissolved on the application of the partner 
who is in fault, but a partuershi}) may be dissolved on 
behalf of a partner who is a lunatic by infjuisition or 
of permanently unsound mind, as well as at the instance 
of the other members. 

Administration of Partnership Es'patk. 

The following rules apply to the administration of 
the estates of bankrupt and insolvent partners. The 
partnership property is termed the joint esUitCy and 
the separate properties of the individual partners the 
separate estates. 

The rule is that joint estate is applied in payment of 
the debts of the partnership, and separate estate in 
payment of the individual debts of the partner to 
whom it belongs ; if in either case any surplus remains, 
the surplus of a separate estate will be transferred to 
the joint estate, if that is deficient ; the joint estate 
surplus being dealt with as part of the respective 
separate estates in proportion to the right and interest 
of each partner in the joint estate (/). Thus A. and B. 
are partners ; A. owes his separate creditors £100, and 

[c) Section 35 (c), (d). 

’4) Section 35 (e). (e) Section 35 (f). 

/) See Bankrnptcy Act, 1914 i 33 (6). 
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hifl separate estate is £75. B. owes £150, and 
£175 ; the firm’s debts are £500, and assets £450. The 
separate creditors of A. take the £75, those of B. take 
£150 of the £175, the joint creditors taking the remain- 
ing £25. Again, if A. and B. are partners, and A. is 
insolvent, B. being solvent, the joint creditors will 
recover the full amount from B., B. being then allowed 
to prove against A.’s estate to the amount which he 
has paid beyond his proportion. 

Similar principles hold in the administration of the 
estate of a deceased partner in the Chancery Division. 

This rule, which has been much criticised, is firmly 
established. Thus, in Ex jHtrle Morley {g), James, L.J., 
says, “ if there be two estates, a joint estate and separate 
estate, th(} court takes care tliat the joint assets are 
applied in payment of the debts of the joint creditors, 
before any part of them goes to tlie separate creditors ” ; 
and in fjoccy v. Hill (/t), ho says, “ as a gcmeral rule, a 
separate estate cannot prove against a joint estate, and 
a joint estate cannot prove against a separate estate, 
till the creditors of the respective estates sought to be 
proved against are satisfied.” So, in Rolfe v. Fbmr 
lit Co. (i)y Lord Chelmsforp, in delivering the judgment 
of the Privy Council, said “ Upon a joint bankruptcy 
or insolvency the joint estate is the fund primarily 
liable, and ... the separate estate is only brought in, 
in case of a surplus remaining after the separate creditors 
have been satisfied out of it.” 

But the law here, as elsewhere, recognises exceptions 
when there has been fraud. Thus, when a partner has 
.traudulently, and without the consent of the others^ 

(jji) (1873), L. R. 8 Ch. 1026, 1032. 

{K) (1873). L. R. 8 Ch. 441. 444. 

(0 (1866), L. R. 1 P. C. 27, 48. 
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converteti pnitnoiHlii}) property lii« own utio, the 
joint citato may prove a^aiiibt that pait tier's separate 
estate, even though it is not shown that the separate 
estate has benefited by the eoin ersion (/). As regards 
the fraudulent conversion, “ it is not neeessaiy for the 
joint estate to prove more than . . . that this over- 
drawing w'iis for private pin poses, ami witJiout the 
knowledge, consent, privity, or subsequent approbation 
of the other partners, if that is sh«)wn, it is prima 
facie a fraudulent appropriation within the rule " (/). 
And such consent or knowledge must liase bciui real, 
not constnietive, for it is the better opinion that the 
doctrine of constructive notice is not applicable 
hero (m). 

On similar principles it has been deeidtd that a 
creditor of the firm w’hose debt was incurred by the 
perpetration of a fraud by the partne.is, or any of them, 
may prove his debt at his election against eitlier tjie 
joint estate or the se[»arate estates of the fraudulent 
partners (a). 

And if there be no joint estate and no solvent partner 
who can be sued, the joint creditois may pn^vc against 
the sepaiate estates on an equal footing with the 
separate creditors (o). 

Partners may not compete in an administration with 
the firm’s creditors, either against the joint or against 
any of the separate estates, unless the separate property 
of a partner has been converted to the use of the lirni, 

( l ) Seo /icaci V. litiiky (1878), 3 App, Ctt». U-l. 

(0 J^KL, M.R., m LoMy v. Hill {1611), 4 Ch. 1). M3. 

(m) See Lacey v. Hill, aupra, ttuci Pollock (10th ed.), pp. 170 H Mtq. 

(h) Ax parte Adamson (1878), 8 Ch. i>. 807 ; putMihly Hgaiiibt the 

eatate of an iuuuccnt partner (A’x parte HaUifty ( 1884), 25 c£ D. 148). 

(o) He BadyeU, [1804] 2 Ch, 567. 
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^or vice vottia, and unless this conversion has taken place 
fraudulently. 

A creditor of the linn who holds a securitv for the 
debt on the separate property of a partner may prove 
against th(^ joint astato and retain his security against 
the separate estate, j)rovidcd ho does not receive in the 
whole more than the full amount of his debt. And a 
separate cjiulitor of a partner holding a security on the 
joint proi)erty is in a corresponding positi(m. The 
reason of the above rule is that the surrender of the 
security would not augment the estate against which 
proof was being made (/)). 

Goodwill. 

Tlu^ natiiro of goodwill is so intimately connected 
with the law of partnership, and cpiestions concerning 
it arise so frequently in partnership matters, that -it 
may be very properlv discussed in this place. 

The term is one which is seldom misunderstood, 
but it is not easy to give a definition of it. Lord 
Maonaohtkn, in Trego v. HwU (q), says : “ What 
* goodwill ’ moans must depend on the nature and 
character of the business to which it is attached. 
Generally speaking, it means much more than what 
Lord Eldon took it to mean in the particular case 
actually before him of CriiUwell v. Lye (r), where ho 
says : ‘ The goodwill which has hcen the subject of 
sale is nothing more than the probability that the 
old ciistomers will resort to the old place/ Often it 

(j>) /« re Turner (1882), U» Ch. D. lUu. 

Iq) [1890] A. 0., at pp. 23, 24. See also [Kr \VAURi>aTui<, J., lo 
But V. 1 MH)3[ { i'll., ut p. 471. 

(f) (1810), 17 Ves. 340. 
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happcfw tlittt the goodwill is Uut very s»i> uiul lil’e of 
the business, without which the business would yield 
little or no fruit. It is the whole julvantwge, wliutcvor 
it may he, of the reputation uml connectitui of tho 
firm, which may have been built up by y<ws of honest 
work or gained by lavi.sh expeiuliture of money," 

In some forms of buNiness, the goodwill is personal (s), 
made by the skill of the person owning it : whilst 
in others, the goodwill attacJies itself latlun- to tho 
property than to the owners person, e.^., tlui g(M>dwill 
of a well-situate<l public-house (/). Some businesses 
do[)end so entirely upon personal skill and iulluonce, 
that goodwill of them eau with diflunilty exist, e.//., a 
solicitor’s business {u). A personal goodwill is capable 
of transfer, and so is the other kind, and ^his latter 
attaches itself to the property, and may go with it, e.<j., 
to a mortgagee (a;). 

The question which has given the greatest trouble 
to the couilw is t<i what extent the assignor of the 
goodwill is bound not to enter into competition with the 
old firm. In Churlon v. Douglm (y), it was said that 
the vendor could carry on the same class of business, 
and with the same customers, provided that he did 
not ie[)resent to them that his was the old business, 
or that he had succeeded to that old business ; but in 
Labouchere v. Dawson (s), it w'as decicled tliat upon the 
sale of a goodwill, the vendor must not s(»lif;it the old 

{«) Co(/per V. MdropalOan Bvatd of Workt (ISSl), 20 Cb. U. 475J. 
(0 Ez parU Punrutt (1881), 16 Ch. 1>.*226. 

(tt) Au 4 Un V. Boifs (1858), 27 L. J. Ch. 714; Ar>in4dl v. BtU 
(1^), 31 W. R. 477 ( but Bau^aixav, thought that aometfamg 
in%ht exist analogoufi to » goodwill, 

{*) Cooper V, iffJropolUan Board of Worh^ supta ; if. In re 
BtnneU, [1899] 1 Ch. 316. 

(^) (1859), Johns. 174. 

(s) 44872), L R. 13 Kq, 322. 
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oustomeia to reasc dealing wit h the purchaser ; although 
he may deal with such persons if they come to him 
unsolicited (a). 

The present state of the law may he summed up 
thus (6) ; 

(a) The person who acHpiires the goodwill alone may 

lepresent himself as continuing or succeeding 
to the business of the vendor. 

(b) 13ut the assignor may nevertheless carry on a 

similar business in competition with tlie pur- 
chaser, though not under a name which would 
amount to a representation that he was carry- 
ing on the old business. 

(c) The assignor may publicly advertise his husmess, 

but he may not personally or by ciicular 
solicit the customers of the former hrm (c) ; 
and although he may deal wuth customers of 
the old firm, he must not solicit those who 
come to him of their own accord (d). 

The way in which the goodwill should be dealt 
with on the dissolution of a firm has already been 
mentioned (e). 


Limited Partn krshi ps . 

After January 1st, 19d8, it became lawful to form 
limited partnerships under the Limited Partnerships 

(a) V. HarKll (1880), 15 Oh. D. 306. 

(ft) Tiego V, HuiU, [1896] A. 0. 7. 

(c) Tho rulcagumat the solicitation of old uiutomers docs not apply 
tu an involuntary alienation, e.£r., to the sale of a person's buMtiess by 
his trustee in bankruptcy ( IKofA-zT v. Mottram (1882), 19 (Jh. D. 355), 
or by the trustee under a deed of assignment for the benefit of 
creditoi's {Urun ct* IMl. v. Morria, [1914] 1 Ch. 662). 

(d) Ctu{Br()th<rSy Limittd v. ireftjffer, [1904] 1 Ch. 686, 

(e) .4tt/€,p. 182. 
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Act, 1907 . Such a partnership must not consist of 
more than ten persons in the case of a hajilvinL> firm, 
or of more than twenty persons in any oth<*r case. 
It must (‘onsist of one or more ijiineml partners, liable 
for all the debts and obli^^atioiw of the firm and one 
or more limited partners, who shall at the time of 
entering; into partnership contribute a sum as capital, 
or prtiperty valued at a stated amount. A limited 
partner is not liable for debts beyond the amount so 
contributed, but he must not durinif tlie continuance 
of the partnership, eitluu’ directly or indirectly, draw 
out «)!• receive back any patt of his contribution, and 
if lu» d(H*s s(j lie will be liable lor Hie delits of the tlrm 
up to the amount so drawn out oi received back. A 
body corporate, may be a limitiMl partner (/). Unless 
a limited partnership is reoi.stered, everv limited partner 
will be liable as a j'e.neral purl 1101(7). ^ limited 
partner must not take any part in the mana^^ement of 
the business, and he cannot bind the tirm, but he may 
inspect the books, examine into the state aiifl prospects 
of the biisine.ss, and advise with the partners thereon. 
If a limited partner docs take part, in the manaLKunent 
of the husineSvS he will be liable as a general partner 
for debts incurred while he so take.s part in the manage- 
ment. The death or bankruptcy of a limited partner 
does not dissolve the partnership, and tlie luiiac'y of 
a limited partner is only a ground for dissolution if 
his share cannot be otherwise ascertained and realised. 
On dissolution the right to wind up tlie affairs of the 
partnership is ve^sted in the general partners, unless 
the court otherwise orders (A), The law as to private 


{/) Section 4. 


(A) Section <J. 


(j/l Swition 5.« 
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partnerships applies where it is not inconsistent with 
the provisions of the Act {/). 

On registration particulars must be furnislied con- 
taining the firm name ; the general nature of the 
business ; the priru ipal place of business ; the full 
name of each partner ; the term, if any, for which the 
partnership is entered into, and the date of its com- 
mencement ; a statement that the partnership is limited, 
and the description of every limited partner as such ; 
the sum contril)ute<l by each limited partner, and 
whether paid in cash or how otherwise (A:). Changes 
in any of the above matters must be registered from 
time to time (1). Any arrangement under which a 
general partner becomes a limited partner, or a limited 
partner assigns liis share to another pers«>n, must bo, 
advertised iu th(^ Loudon, Kdinburgli, or Dublin 
Gazette, before it becomes effective (w). The state- 
ments made under the Act are filed l)y the legistrar, 
and are open to the inspection of any person on payment 
of a small fee (n). 

Subject to certain modifications, limited partnerships 
may bo made bankrupt in the same way as ordinary 
partnerships, and if all the general partners ad- 
judged bankrupt the assets of the firm vest iu the 
trustee (o). 

(») Section 7 (/) Sect ion 

(k) Sections. («*) Section 10 

(m) Sections IU, IS. (n) Bankrujitcy Act, 1914, s l‘i7. 
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Tim ('oiiipanio.s (Con-soliilatioii) Act. 1908. consoli- 
dated the picvioiiR statulos ivlatiiijjf f-o liniitoil com- 
]>anic3, and tlio sections referred io tlironuhout the 
present cliapter are. mih‘ss (dherwise stated, sections 
of that Act. 

It is proposed to deal with a emopanv — 

(a) .'Vs a }j:oiii<4 conc<‘rn. 

(h) In liquidation. 

{\)THK t’OMPANV A (’(>N(!KK\. 

Thr Formation of a (’omfany. 

A jiartner.sliip cannot consist of more than twenty 
persons, or. in the. case of a banking )»UHines,s, »>f more 
than ten persons ; beyond this number it must be 
registered as a company (a). Ordy seven persons are 
noe«led to form a company (or in the case (d a 
private ” company under the Act, two persons). A 
company can lie formed, havinjy the liability of memberii 
limited to the amount of their sharers, or limited to sncli 
amount as the members undertake to guarant(‘.e in th( 
event of the company bein^ wound up ; or with nc 
limit on their liability. 

These are called respectively a company “ limited 
by shares,” a company “ limited by j^uarantee.” and ar 
“ imlimitcd ” company. In the present chapter it ii 
only proposed t»o deal with companies limited hj 
shares. 


(a) Setlion 1. 
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Let us suppose tliat seven persons have decided to 
form s\udi a company. Tlie nhject has been already 
agreed. It remains to settle the name of the company, 
the place wliere the business is to be carried on, the 
amount of each share, and the amount of funds necessary 
to carry on the business. The points are emluxlied in 
a document known as the Memorandum of Associa- 
tion.” which is .signed by the .se\en persons, who must 
agree t(» take one or more .shares in the c(»m])anv (h). 
This document is then taken to the Registrar of Com- 
panies at Somerset House, wliere a fee is paid. The 
registrar enters the new company on the register, 
grants a certificate of incorporation, and the (‘.ompany 
is complete. 

The <‘ertiiicate of incorporation is conclusive evidence 
that all the reipiirements of the Act as to registration 
and matters “ precedimt and incidental thereto ” have 
boefi complied with, and that the association is a (’ompany 
authorised to be regist-ered anil duly registered under 
the Act (c). 

(i) The Memorandum of Association. 

There are six e.s.sential clauses in the memorandum 
of association, as follows (d ) : 

The N(ime. — Any name may be cluKsen, so long as 
it does not resemble the name of some other linn or 
company (c). The last word of the name must be 
‘f limited ” (/). A company may change its name by 

(6) Section 3. 

(c) Section 17 (1). 

{d) Soci^ti Panhard ei Lemamr v. Panhard Leviw<or Molttr Co., 
£!»«>«/, [11K)1] 2 I’h. 013. 

(#) Except in the case of companies formed to promote art, science, 
etc. (S8. Iti, 20). \f) Sw’tion 208. 
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special re.'^ohition with the consent of llie Board of 
Trade (g) ; bnt if it has inudvert*‘nily n*^istered a 
name Himilar to that of an existing coinpanv, the 
consent i»f the ret^istrar is sulticient. 

The RrgisU^ml OJlitr -The coiiipany mnst Imve a 
iei/isteie<l office, and llie inennnaiuluin must state 
whetloT the office is in Kn.nland, Scotland or Ireland. 
There the iCLfister of inend)ers ninsl be keptf//) and 
notices on th(‘ companv must be served (#). 

The Objecls of the ('umiHiug. 'Die inemorandmn must 
state the ‘‘objects" of the <ompany. and with the 
exception of powers “fairly imidenlal ' thereto the 
companv cannot act ontshle those (d>jects (k). The 
“ powers ” of the company on;.dit not tt» be sj)ecified 
in the memorandum hut in the Arta les. (Jm-e, how- 
ever, that the memorandum has been registered i^he 
court has no power to interfere, and can only c()UHtrue 
the memorandnni as it stands and according to its 
literal meaning {1). If the substratum or main object 
of the company is gone, the company must be. wound 
up(w<). There is no limit t(j the objects ff>r which a 
company may l>e formeil except that they must n(>t 
be illegal. The company may alt«*r its memorandum 
by special re.solution confirmed by the court, so as to 
enable it (n) — 

(^) Section 8 (3). 

(A) Section 30, The register may U* inspected by members free 
of charge and by others on payment of one shilling. 

(i) Swtion 62. 

{k) Ashbury Railway Carriage, and Iron Co. v. Riche (1876), 
L. R. 7 H. L. 663, 672. 

(l) Cotnam v. Brougham, (1918] A. C. 614. 

(m) Re Amalgamated Syndicate, (1897} 2 f’h. 600. 

(n) Section 9. 
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(a) t/() carry on it« bnsineftH more economically or 

clficient'y ; or 

(b) to attain its main purpose by new or improved 

moans ; cu* 

(c) to cnlar<^e or chan«^e the local area of its opera- 

tions ; Ol- 
id) to carry on some otlier businesa which may be 

conveniently ctimbined witli its own ; or 
(e) to restrict or abandon any of its objects. 

Lmitrd LiabUitff. — The members’ liability may he 
limited by shares or by ‘.guarantee (see p. lOt)). In 
either case the fact must be stated in the memorandum, 
but a bare statement that the liability is “ limited ” is 
taken to mean “ limited by shares.” 

The iShare Capital. — ^This clause must state the 
share capital with wliich the company proposes to be 
registered, and the number and amount of the shares. 
Money borrowed by means of debentures is not part 
of the company 'vS capital. A preference given to one 
class of shares is sometimes stated in the memorandum 
for the protection of the preferred shareholders, but 
this is not essential. 

% 

The Ass()ci(tlion Cknm. “--This is found at the end of 
the memorandum. It runs : ” We ... are desirous 
of being formed into a company . . . and agree to 
take the number of shares opposite our names.” Theji 
follow the names, addresses and descriptions of the 
seven subscribers, and the number of shares taken by 
each of them. Each must take at least one share, 
Anyone may subscribe whether married woman, infani 
or foreigner. 
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The seven sitjnatnres must he attested hy at least 
one witness. The* duties of the suhsi’rihers are : 

(1) To pay for their shares. 

(2) To siuii the articles of association. 

(3) To a})poiut the first dirwtors. 

(4) llnle.s.s the articles provide otherwise to act as 

the first directors until such ajipointiuent. 

(ii) Articles of Association. 

While the, Meinorandum detine.s the powers of tW 
conipaiiv in its dealinj^s with the outer world, the 
Artichis are the regulations which govern tln^ relations 
of the conipaiiv and the ineinhers inter : t hey deal 
with the internal adininistrati»ui of the company. The 
same persons who signed the iut*inorandiim of assmoa- 
tion must si^n the articles in the piesenco of a witness : 
the articles must he printed and stamped as a de^. 
In tlie ease of both memorandum ami articles the 
company and the luemhers are bound to the same 
extent as if tliey had been sijfiied and sealexl by each 
member, and contained covenants by each member 
to observe them (o) ; and any alteration therein, if 
properly made, is equally binding (/;). 

It is not essential for articles of association t-o be 
registered. If no articles are registered, tha regulations 
in Table A in the First Schedule to the (Companies Act 
form the company’s articles of asscKiiation. The reg- 
lations of Table A apply in the case of a company 
whose articles are registered only in so far as the 
regulations in Table A are not excluded (q). 

The articles are subject to the memorandum, and the 

(o) Section 14. iv) Section IS. (?) Section 11, 
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power to alter the articles cannot he used hv the 
company to alter anything in the memorandum (r). 
For purposes of construction, however, the memoran- 
dum and articles are to be read together, as the one 
may explain the other (s). 

Alt-oratior} of the Articles company may alter its 
arl-icles l)y special resolution (/.). Any alteration may 
be made which does not go outside the powers of Ihc 
memorandum (a), or deal unfairly with the riglits of 
the minority (x). hi the latter case, however, if the 
alteration is made bona fide for the lienefit of the 
company as a whole, it will be allowed (?/). 

Articles restricting foreign interests in a f'omjiany 
cannot be .altered except with the consent of the Board 
of Trade 

*Reyistration of Memorandum and This is 

effected with the llegiatiar of ('(unpanies at Somerset 
House. Anyone may inspe(‘t the memorandum and 
articles on payment of a shilling, but only members of 
the company are entitled to have a copy. Persons 
dealing with the company are deemed to have notice 
of tlieir contents, and must act accordingly : but they 
are only bomul to .see that the proposed dealing is not 
inconsistent* with the memorandum and articles ; they 
need not inquire whether all the necessary steps have 

(r) Aifhbunj Hatltmt/ ('arriaye and Jron Co. v. Richu (1875), 
L. R. 7 11. L. 053. 

(<j) London Financial Association v, Kelke (1884), 26 Ch. I). 107. 

{t) Section 13. As to special resolution, see post, p. 222. 

(u) Andrcirs v. Oas Meter Co., [18971 1 t)h. 361. 

(:r) Brown v. Bntish Abrasive Wheel Co., [1919] W. N. 74. 

(y) Alien v. Gold Beefs Co., [1900] 1 Ch. 666. 

(r) Companies (Foreign Interests) Act, 1917. 
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bet'll Uken by the company itM'lf to make the pro' 
cecdiiiLis regular {a). 

(iii) The Prospectus. 

This is u.^iially siuncd by a pi'ison who is called the 
inomotcr. ” The term is not defi?icd in (In; Act, hut 
CoCKiii'KN. detined a jiromoter as “one who 

undertakes to loim a company with rejcrence to a 
^iven project, and to set it }z<>in^ and who takes tlie 
iiece-ssary steps to accom[dish that purpose “ [h). In 
issuiuu the prospertus the promoter must take care not 
to make any untiiie. statements, otherwise -- 

(1) An allotment of shares ma\ he set aside on the 
ground of misrepresentation ; 

(■J) He, may have to pay damages (a) for fiaud (r), 
and (b) lor statements which lie l)(*lie\ed to 
he tine without' re.asoiial>le ;:roimd for sucli 
belief (d). 

The promoter must also dischtse all matte,is in the 
prospectus re([uired to he disclosed by the ('(unpauies 
(Consolidation) Act, 1908 (e). Kveiy prospect us must 
be dated, a copy must be si'^ned by every (iirect.or and 
tiled with the rojjistrar ; every prosp«;(’tus must state 
that a copy has been so lile<l. 

The prospectus must state — 

(a) The contents of the memoiandum, and the num- 

ber of “ founders’ ’’ or deferred sharcvS, it any ; 

(b) The number of shares (if any) fixed hy the 

articles as the (pialilicati<in of a tlirector, and 

(a) Hoyal lirituh Bank Tnrtpiund (iHTMi), (> K A It. :{27 
(h) Mycrai^ v. (Jrnnl (IS77), 2 (’. P. 1*,, at |i, 541. 

(nj Derry v. Peek (18S5)), 1 4 App. (*a«. 337. See anlc, pp. !l5 U stq. 
{d) Seetiou 84. »Scc tt/i/c, pp. 104, 105. 

<€) Section 81. 
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the remuneration of the directors as fixed by 
the articles ; 

(0) The names, descriptions, and addresses of the 

directors ; 

(d) The minimum subscription on which the directors 

may proceed to allotment ; 

(e) The number of shares or debentures issued as 

fully or partly l)aid up otherwise than lor 
cash ; 

(/) The names and addresses of the vendors and the 
amount payable to each ; 

(^) The amount of the purrhas«^ money specifying 
the amount payable for goodwill ; 

(h) The amount of underwriting commission, if an\ ; 

(1) 'Iho amount of preliminary expenses ; 

(j) The amount paid to any promoter and the 
consideration tliciofor ; 

fk) The date of and paiiies to every material con- 
tract and a reasonable time and place where 
the contract or a copy tlioreof may be 
inspected (f) ; 

(1) The names an<l addresse.s of the auditors (if 
any) ; 

(m) The interest of every direct^)!' in the promotion 

of, or in the property to be acquired by, the 
company, and Die sums paid him to induce 
him to become a director ; 

(n) Where the sliares are of more than one class^ 

the right of voting conferred by the several 
classes of shares, 

(/) The oonipany cannot contract before it comoa into exiHtonce, 
even by means of an agent (kelner v. BiuUtr (18H0), L. R. 2 C, P. 
174). If it is sought to enter into Buoh an agreoment, it mu«l alwayfl 
be confirmed by a new contract after the incorporation of the compainy« 
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Some of Ukjso partunilarn aro exi usotl whore the 
prospectus Is not issued until a year after the lompany 
is entitled to commence business. Where im prospectus 
is iasuod the company must file with the rcffisirar a 
“ statement in lieu of prospectus ’* containin;^ most of 
the information which would be reqiiiied in the 
prospectus (g), A p(*rson wdio ajiplies for slmres on the 
faith of a liled statcnjcnt lias the same ri;.»ht of rescission 
as he woiild have had if he liad relied on a prosjxHttus, 
but an ina<*curato or insulliciout statement- is not a 
nullity reuderinj^ the allotment of shares und(M* it void (//). 

Ihulern'ritmj. — Before ksuin;? shares, companies fre- 
quently a,L'ree to pay commission to any piTsori a^u’ceing 
to sul).scril)e or proc.uriuj^ sul)acri})tions for shares. 
The«so are known m underwriting^ a^froement-s. Such 
payments are only allowo<l if the amr)nnt or rate is 
authorised by the articles and if the authorised amoimt 
or rate is not exceeded. In the case (»f a public company 
the amount or rate must be discloscjd in the prospectus 
or statement in lieu thereof, and in the cji.se of a private 
company it must be shown in a statement in similar 
form filed with the Ue};i.strar (?). Any other payment 
by way of commission or discount is ille^fal, but this 
will not prevent a company from j)ayinj4 the usual 

brokerage ” for a broker’s services. 

Foreign CW/>«nics.— -(’oinpanies formerly soiight to 
evade these provisions as to disclosure of ]>articularR by 
being registered outside the United Kingdom. Now, 

{g) 8«ctiua82. 

( k ) Re Bhiir Open Hrnrth Farnftce CV, IM ., j lUU] L (Jh. .“C>0. 

(») Section 89, and wie A ndrem v. /irtc Mine* of (Jrtal Dritaui, 11918) 
iK.B.4r>4. 
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however, siu-li a coriipariy, if it OHtablislii's a place of 
business within the United Kiii^^doin, must within one 
month of so doing, file with the registiar a copy of its 
articles and memorandum, a list of its directors, and 
the name and address of sf)me person in the United 
Kingdom who will a<H;ept service on behalf of the 
company. Such a company must state in its pros])ectus 
(if any) and exhibit on its premises as well as on its 
coiTcspfuideiK’e and ollicial publications the name of 
the (;ountry where the <*otnpanv was incojporated (k). 

A company incorporateil in a British possessi(*n, if 
it complies with these nMpiirements, has [M)wer t(» 
hold land in this country as if it W('re an Knglish 
company (/). 


Shareholders and Shares. 

Bersons may bectunc members (m) ~ 

(a) By signing the memorandum of association ; 

(b) By allotment, or by taking a transfer of shares 

(ro?n a member (a). 

Vnjxwih/. - Anyone can become a member, c.//., 
another company, a married woman, or an infant ; but 
an infant has the riglit to repudiate the shares on 
attaining full age (o). A shareholder must pay the 
whole nominal ainount of Jus shares in rash. In other 
words, the company cannot issue shares at a discount. 
Shares may bo issued in return for services. If this is 

(k) Soclion 274, and hco TIu' Companies (Particulars as to Director) 
Act, 1017, po."/, p. 210 note (0. 

(l) Section 275. 

(i») Section 24 ( I ). 

(») JbtiJ., 8ub-«. (2). 

(o) HamiUpn v. Vmtghm^hcnin Co, [iSWj 'A Cli 5S9. See 
atUe, pp. 33, 31, 38. 
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done, tin* cniupany inuKt file with tlie registrar a coutraet 
in w'litinj; sliowin;* the consideration ft>r tlu‘ allotment, 
and the number and amount of the shares allotted (/)). 

If shares arc held on tiust, the tiustee’s name is 
entcre<l on the register, and the company need take no 
notice of the tr\ist (r/). 

On the deatli of a sharehohlei his e,xe<'iitor is not 
personally liable to pay calls, unless he, apj>lies to be 
put on the register ; he is then entitled to an iudemnity 
from the estate. 

The articles usually contain provisions re^ulatin;!: the 
votino power of member.s. Durinu a state of war an 
alien enemy cannot v(»te in lespect of sharoa held by 
him in an English compauv (r). 

AnnuM Smnmnry {s). E\<‘in \eai the company must 
send to the registrar a list ol its membeis ami “ the 
annual summary, ’ which mu.st contain the following 
piirtictdars - 

(1) The amount of the share cajiital and the number 

of shares : 

(2) The number of shares taken since the commence- 

ment of the company ; 

(.‘1) The amount called up on each share ; 

(1) The amount of calls received and unpaid, and 
shares forfeited ; 

(o) The amount paid by way of ('ommission in 
re-spect of shares ami debentures since the 
last return ; 

{{A Section bS 0) 

('/) Section 27. 

tr) Hch^on v. I’lnmn Ihl nmi Ptpr Aoir 1 o , 2 t'li. 124. | 

Section 2e, Tlub HlHU'ment iiiual l>e sent in ujthm twenty'Onii 
da Vi after the general meeting ’ 
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^6) Tlio number of share warrants, and the number 
of sharos comprised in them ; 

(7) A list of the directors toi^ether with full particulars 

as to name, nationality, private address and 
any other business occupation (0 ; 

(8) The amount of debts due from the company in 

respect of mort<];a^es and charges ; 

(9) An audited balance sheet, showing the comj)any'8 

capita), liabilities, and assets. 

A share entitles the holder to a proportion of the 
profits of the company, and of its capital when it is 
wound up. 

AllotmeM . — No shares are to be allotted until the 
minimum subscription has been subscribed and the sum 
payable .on application ])aid («). The minimum sub- 
scription is fixed by the articles and nametl in tlie 
pro^ectus, and the sum payable on application must 
not be less than 5 per cent, of the nominal amount 
of the shares. If the minimum sjibscription is not 
subscribed within forty days after the issue of the 
prospectus, all money received from applicants for 
shares must be repaid within eij^ht days. If no 
minimum subscriptiou lias been fixed and named, then 
the whole amount of tlie share capital offered must be 
Bubscribwl before allotment is made. The.sc provisions 
as to a minimum subscription only apply to the first 
allotmont of shares offered to the public for subscrip- 
tion ; but the amount payable on application must 

(I) The Corap.’vni»’ii (Pnrticukra as to Directors) Act, 1917, requires 
bhe same }>tvrticulsr8 ns to ilinctors to bo funuslied as would bo 
required under tho Ref^ist ration of Busiues.s Natuos Act, 19 1 H, if they 
irere partners in a firm to which that Act applies. The term 
^directors'' includes persons occupying the position of directors.” 
^ (») Section 86. 
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never bo loss than 5. per eoiil. of the iioniiual amount 
ot the shares. 

Shire Cert ijlc4il(' (.r). -UiG company must issue to 
the shareholders a share certificate within two months 
after •allotment or the registration td a transfer. This 
cnabhvi the shareholder at once to show a |)iima facie 
title t«> the shares included in it. * 

Tramfer.- -Every sharehohier luis a right to transfer 
his shares even if not fully j>aid [>rovide<l that he trans- 
fers them absolutely (?/). But the directors may bo 
given a discretion to refuse a transfer without jissigning 
a reason ; this, however, is not allowed by the rules of 
the Stock Exchange. 

On the death of a shareholder, his shares vest in his 
personal representatives ; on his bankruptcy, in his 
trustee. 

Forfeiture , — The ai tides nsnall\ giv^^ tlie directors 
power to diiclare shares forfeited it the sharehfddor 
does not pay calls upon them. The shares tlion belong 
to the company, and may he sold for the best price 
obtainable. 8ometiimi.H the directors are given power 
to accept the .surnuuler of the shares, hut this is only 
pernii.s.sihle where a forfeiture would he justified {z). 

Preference S/mres. -~£hG holder of the„se shares ia 
usually entitled by the artichM U> a fixed dividend 
before any dividend is paid on the ordinary shares. If 

(i') SocUcii U2. 

(V) Ht Disemereri Fimmr. Ctffporaiwtiy lAndUir\ [feioj 

I Ch, 312. 

(s) BeUerbjf v, Rowland and Jtiaruvod'$ Co., [I902J 2T^h. 14. 



212 


Companies. 


the preference is meant to extend to caj)ital jis well as 
dividend, provision to that eftect slioiild he made in the 
articles of association. Preference shares may be rjiade 
“ cumulative,” and in that case, a deficiency in the 
dividend for one year is made up in sid)se(picnt years. 
If the shares arc iion-cumulativc^, and the dividend is 
passed, it will not he made up in subsccpu'iit yeais. 

Deferred or Founders' Shares. —These arc; usually 
held hy the promoters, a?id a dividend paid on tliem 
only if the dividend on the ordinary shares reaches a 
certain amount. 

jSVocA*. -Wlien sluues have been fully paid up, tlu'V 
may be turned into stock, if the articles so provide ; or 
stock may be reconverted into shares (a). Stock differs 
from shares in that it may be transferred, split up 
intojjiny fractional amount, whereas a share cannot be 
subdivided. 

Capital, Dividends and Debentures. 

Tin; “capital” of a company may mean (1) the 
nominal capital, i.c., the amount named in the memoran- 
dum of association ; (2) issued capital ; or (3) paid-up 
capital. 

Increase.- -Capital is increased when tlic authorised 
capital of the company has been issued and more funds 
are required. A company may always increase its 
capital whore power to do so is contained in the article.s (h). 
These lusually provide that the company may df) so in 
genera) meeting, in which case an ordinary resolution 

(«) Sootioils 41 — i3. (ft) Section 41 (I) («). 
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is sufficient. Where capital is increased the memo- 
ramiuiu must he altered accordiujjily. and notice must 
he ^dven to the registrar within fifteen days of the 
resolution authorisini^ the increase (c). 

Reduction. cfunpany may reduce its capital “in 
any wav " hv special re^solution confirmed hy the court, 
if it is anthori>ed to do so hy its artielcs (</). This is 
often (lone t<> cmihle the company t(j pay dividends with 
safety when a.s.sets are lost, or to enable it to borrow 
fresh capital and increase the proportional interest of 
the new shareholders. The words “ and reduced *' must 
he addetl to the name of the cornpaiiv if the reduction 
involviyi a diminution of the company’s assets (e). In 
two ca.ses tlie leave of the c(mrt is not ie(|uir(*.d for the 
reduction, i.e. : 

(1) Whe.n the company desires to cancel shares 

unissued (/) : ^ 

(2) When tlie company desires U) pay hack capital 

out of accumulat«xl profits with the rii'ht to 
call it up aj^ain (g). 

Neither of these are retjarded as “ lediiction id capital 
within the ineanin;/ of the Act . 

Divide 7 ids. -Tiic mode of payment is determined by 
the articles; dividends aie usually declaied by the 
directors with the sanction of a ^meral ineetintr. The 
most important rule as to tluiir payment is this : 
Dividends must not be paid out of capital. Loss or 
depreciation of capital must he chargixl a^^ainst returns 
before the amount of profit can be ascertained and before 


(e) Section 44. 
(<2) Section 40. 
(e) Section 4S. 


(/) Section 41 (1). 
ig) Section 40. 
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dividendfl are paid. Legally, however, this is only 
essential where there is a loxss or depreciation of circu- 
lating ” as opposed to “ fixed ” capital (A). On the 
other hand, any appreciation -in the value of tfie fixed 
capital assets may be paid out as dividends, but the 
whole aiicoimts for the year must be taken into con- 
sideration. A realised accretion to the estimated value 
of one item cannot be deemed to be profit divisible 
among the shareholders without reference to the whole 
accounts fairly taken (i). 

Payment of Interest out of C’a/nVof.— This is allowed 
where shares are issued to defray the expenses of con- 
struction, etc., upon so much of the capital as is paid 
up, provided that— 

(1) Such payment is authorised by the articles, or 
spe(’ial resolution ; 

Such payment is sanctioned by the Board of 
Tra(le ; 

(3) Payment must not extend beyond the half-year 

next after the half-year during wlfuh the 
works are completed ; 

(4) The rate of interest must not exceed 4 per cent. ; 

(5) The interest paid is not to operate as a reduction 

of the amount paid up on the shares ; 

(6) The accounts of the company njiust show the 

capital on which the interest has been 
paid {k). 

(A) “ CircuUUng ” capital ia property acquii«d and produced with 
a view to resale or sale at a pront. Fixed capital is property 
acquired and intended for retention and employment with a view to 
pioflt (See Buokley on Companies, IHh ed. p. 6S3, and .-Immonia 
Sloda Co» V. Chamberlain^ [1918] 1 Ch. 266.) 

(i) FoMer v. .Veto Trinidad, Limited, f 1901] 1 Ch. 20S, 

tA) Section »1. 
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Debentures.--^ (Icbflntiire k an iiwtnimeut iwiied by 
the company providing for tbe payment of a sum of 
money with interest. It is nsiially one of a serias, but 
a single debenture may be issued. 

Debenture stock is the .same as a tlehenture. except 
that the loans are consolidated for » (mv(‘nieiu »\ and are 
subdivisible. A mortj^a^tV tlelxmture i reates a charge 
on })ropertv, and is usually .secunsi by a tiust. deed. 
A debenture may be made payable to bearer, and 80 
become a ‘‘ negotiable " instrument.. A registered 
debenture is transferable up(m the terms of the conditiomi 
of issue-; but a debenture to bearer is transferable by 
simple delivery. When a company (‘barges \tn under* 
taking and all its property j)re«s(‘nt and future, this is 
said to be a “ floating (diargc.'' cliuract(‘risti(‘H are : 

(1) It is a charge on a chws of as.^^ets presimt and 

future, 

(2) which in the ordinary course of business w^^uld 

be (diangiiig from time to time ; 

(3) It is contemplated that until some stops are 

taken, tho comfuiny shall carry on businesa 

in the usual way (/). 

Registration. — The following moitgagej^ (►r charges 
must be registered with the Registrar of ( ompani(‘s (w) : 

(1) To secure any issue (»f debentures ; 

(2) On uncalled capital ; 

(3) An instrument which if made by an individual 

would be a bill of sale ; 

(4) A floating charge ; 

(5) A mortgage of land or book debts. 

{l) He Yorluhire Woolaimbt^s' Asweiaiionf jlWKJJ 2 (’h. 2H4, 

{m) Section 93. 
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If not rftgistere<l witliiu twenty-one days, the above 
are void against the liquidator and creditors. The 
following particulars must be given in registering the 
charge: (1) The amount secmred ; (2) Dkes of 

creation ; (3) Description of property charged ; (4) 
Names of trustees (if any) for the debenture-holders («). 
The company must also keep copies of these registered 
mortgages, and also a register of all mortgages affecting 
the c;ompany's property (^i). 

A floating charge created within tliree months of the 
winding up of a (tornpany, unless it is proved that the 
company was solvent immediafcly after the creation of 
the charge, is invalid, except to tlu^ extent of cash paid 
to the company at orsubsc(|uently to the creation of the 
charge, and, in consideration for it, with interest (ui that 
amount at o per cent, per annum (p). 

Debentures are not part of tlie company’s capital, 
and, therefore, unlike shares, they can be issued at a 
discount. 

Remediefi of Debenture-holder . — If the company makers 
default, the following remedies are open to the holder : 

(1) He may appoint a receiver himself, if the con- 

ditions of the debenture allow him to do so ; 

(2) He may bring an action on behalf of himself and 

the other debenture-holders, to obtain pay- 
ment or enforce hi.s security by sale. The 
court will then appoint a receiver, and (if 
necessary) a manager, until sale. The court 
will sometimes authorise the receiver to borrow 
money for the purposes of the business ; 

(n) SecUou 9.3 (3). 


(p) Section 212. 


(o) Section 100. 
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(3) Ho may apply for ftnecliisuro. Imt this is unusual ; 

(4) Ho may, as a onMlitor, piosont a wiiulini^-up 

potition (this alsi) is unusual). 

Whon‘ tlio ( (iinpany is not Immiu/ wouiul up luul a 
rocoivor i- appoiuteti umlor dohontiiros wliicli oimstituto 
a floatim^ oharLfo. tho proforonlial doUls must l>o paid 
fortliwitli ami hoforo llu* olaims of tin* didMuituro- 
holdors (</). 

A roreivor and ?uana^«*r who pays away assets in tho 
ooiirso of carrvini; on tho compans's husiiioss without 
providing/ lor a preforontial claim of which he ha.s m»tico 
is liable ill dama^^os t(> llu* prebuential cioditor (/•), 

When tho company is boin^f wound up and the froo 
assets are insulliciout to pay tho prefertmtial credit<>r.M, 
tho debts due to them must bo paid out of any property 
ooinprised in a lloatinu charyo in prioiity to the ( laiius 
of the debeuturediolders (.v). 


Thk ok thk ( omi'vnv. 

I. Directors. 

Tho I'ompany's business is usually, thou,i;li not neces- 
sarily, managed by directors. Their position is that 
of (1) Lru.steos (/), and (2) a;'ent.s j*)i the ^■t»mpany. 

The lirst directors are u.-vimlly Jianied in the articles. 
This method of appointment is only valid ii they 
have- - 

(1) 8ij^iied and filed with tho re^jistrar a written 
coiLsent to act ; 

iq) Sectiou 107 ; aee pp. 237, 23H. 

(r) WoodH V. WinskiU, | I0I3J 2 Cb. 3o:n 
{») iSection 200. 

(/) Alejraiidtr v. Atilotnahc Tt-Uphouf <'u , j 2 ( li* Ctfi. 
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(2) Signed the memorandum for their qualification 
sfiares (if any), or a contiact to take them 
from the company and to pay for tliem (ti). 

if not named in the articles the first direc^tora are 
appointed by the subscribers to the memorandum. The 
articles should provide as to the appointment of directors 
from time to time ; such appointment is usually made or 
at least confirmed I by th<! (Company in general nieetmi?. 
The company should keep a rej^ister of directors and 
notify the reuistrar of any chan^^cs in the directorate (a;). 

If the articles (‘.ontain provisions as to a director’s 
qualification shares, the ammmt must be disclosed in 
the prospectus (//), and the director must take them up 
within two months of his appointment (z). The com- 
pany caiurot commence business until every director 
has taken tliem up and paid on them the amount 
payable ou application and allotment («). Directors 
afe not entitled to any remuneration apart from pro- 
vision in the articles or express a^'reement. A director 
cannot make a contract with the company, unless he is 
oxpreAsly given power to do so in the articlovs. The 
powers of the dir<*cfors cease on the commencement of 
a winding ’up. 


n. Accounts and Auditors. 

Acaninta. — T)irect(»rs are required to keep prtqjer 
accounts, i>., the capital acco\mt, which must be 
included in the annnai summary ; (2) a profit and 
loss account which must be laid before the couj})any in 
general meeting once a year. The balance sheet iu be 

(m) Section 7-. (:) Section ll\. 

(x) Section 7r>. (o) Section S7. 

(»/) Section Si. 
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inchidetl in the annual mimniarv ” np«*(l not include a 
statement of profit and Iohr ( 6 ), but tangible and in- 
tangible asset-s should not be includetl in one item, and 
fixed assets rtho\ild not be lunipiMl and valued together, 
where they are valued on «liflerent principles (c). 

Andiiora, Every companv must, at cacli annual 
general meeting, appoint auditors {d). No person other 
than a retiiing auditor may be appointed at an annual 
general meeting, unless fourteen days' notice of inten- 
tion t(» nominati‘ him has been given l>y a share- 
holder. 

An a\idit(U‘, if appointed by tlie articles, or at the 
annual gemual meeting, is an “ oKicer ’ of the com- 
pany, and as such may be liable in a winding up, 
together with the, other ollicers, for damage's for breach 
of trust (e). An auditor, informally appoirite<l, is not 
so liable (f). 'Phe auditors have tiie right of access at 
all timers to tluj company's hooks, accounts and vouchers, 
and can rexpdn* any information or e.xplanation from 
the officers ( 7 ). Their duty is to examine thew books 
and compare them with the statements «)n the balance 
sheet. They must then mak(* a re.port t(> the share- 
holders which must state, : — 

(1) Whether or not they have obtained all the infor- 

mation and explanations they have requirwl ; 

( 2 ) Whether, in their opinion, the halaiwe sheet is 

properly drawn up .so as to exhibit a true, and 

(b) Section 20 (3). 

(c) QaUomy v. Srhll SeMm CV, (1012) 2 K. It. 

(^) Section 112. 

(e) lU London and Urntral Bank, [1H95) 2 (3i. r>73 ; and «. 2IA^ 

(/) Be Wed^rn Connim Hnkerifx 6V, |l8ft7i 1 < 'h <517. 

(jf) Section 113 (1). 
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correct view of the ntate of tlie company’s 
affairs accordin'^ to the best of tlieir informa- 
ti(m and the explanations j^dven to tboin, and 
as shown by the books of the company (A). 

Tlie balance sheet must be si^med by two directors, 
and the auditor’s report must be attached thereto or 
referred to therein. The n‘port must be read in 
j^eneral meetinuf, and be <»pen to the inspection of any 
shan'holder. 

When it is shown that audited balance sheets do not 
show the true linancial condition ()f the company and 
that <lamai^c has resulted, the onus is on the auditors tt) 
prove that tin's is not the result of any breach of duty 
on their part (i). 

The sharf'holder, however, is not entithsl l.o a coj)y 
of either report or balance sheet without paying for 
it (A;)- b’or a breacli of these provisions every (dlicer 
of “the com pan V, who is knowinj^dy a party l.i> the 
default, is liable to a tine. The auditor must- ac*t 
houestly and take reasonable care that what he certifies 
is true. On the other hand, he is not hound to be 
suspicious where there are no circumstances to excite 
suspicion (/). 

As to the audited statement in the form of a balance 
sheet to be sejit by a company each year to the registrar, 
see under “ Annit.^l Scfmmary, " anie, pp. 2oy, 21U, 

RemunercUion. — The remuneration t»f an auditor is 
fixed by tlie company iii general uieetiiig, but where 

(A) Section 1 IS (2). 

(i) He He public of Bolina Kxphrulim Sifndicate, Ud., LIU14J I dh. 

139 . 

(i) Section 113 (3). 

(1) Re Kingnton Cotton Mill {So. 2), j l89Uj 2 Cli. 270. 
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the diiectors employ an auditor to lill a casual vucuiicy 
they can tix hie remuueiatiou (m). 

m. Meetings and Resolutions. 

Slatuiory Metliny.~E\’ery new company must hold 
this meeting not more than three months from the date 
when the company is entitled to ecunmence business (w). 
It is a general meeting oi members, and seven days 
beforehand the directois must forward to each the 

statutory report/’ stating ; 

{[) The total number of shares allotted ; 

(2) The. Hiiioimt of cash reeeived tor such sharers ; 

(T) An abstract of receipts on capital account, showing 
those from shares and debent iiics and other 
,souices, and of the payments made thereout ; 

(4) An account or estimate of prebniinai v expenses ; 

(5) The names, addresses and deseriptions of directors, 

auditors (if any), manager (it any), and scicFb-' 
larv ; 

(b) Particulars of any contiact j^roposed to be 
modilie^l and ot proposed modification. 

In respect of (1), (2) and (3), the report must be 
certified as correct by the company’s auditx^rs. 

This report must be filed. In default of filing the 
report or holding the meeting, any shareholder may 
present a petition for winding up the company. 

General Meeiing.^X general meeting of members 
must be held once a year, and not more than fifteen 
mouths after the last general meeting (o). If default 
is made, the court may, on the application of any 
member, order a general meeting to be called. 

(m) beutioo 112. (»0 bcctiouUfi. (v) ivittion 04. 



OOMPANlKS. 


Exlm/rdimry Meeting. — On the requisition of "the 
holders t){ not less than oiie-tentli »)f the issutnl share 
capital, tiui directors must call an extraordinary meeting. 
The requisition must state the objects of the* meeting. 
If the directors neglect to call the meeting within 
twenty-on<5 days, the reijuisitionists may call it them- 
selves (/)). 

Resolutions. [{) An ordinary resolution is passed 
by a majority of those present at a general meeting ( 7 ). 

(2) An extraordinary resolution is one passed by a 
three-quarters majority of members present in pcMsoit 
or by proxy at a general meeting of which notice 
specifying the intention to pass the resolution as an 
extraordinary resolution has been duly given (r). 

(3) A special r<*, solution necessitates two meetings. 
At the first it must be passed in the manner requirexl 
ioT the passing of an extraordinary resolution. The 
second meeting must be held not less than fourteen 
days or more than a month afterwards : the resolution 
passed at the first meeting must then be confirmed by 
a simple majority of members present in person or by 
proxy. 

Subject to any regulations in the articles a meeting 
may be called by seven days’ notice in writing served 
on every member (s). 

A copy of every special or extraordinary resolution 
must be sent U> the registrar {t). 

{p) (!»ection <K). 

' Iq) iSt'veu days' iiotiw of a ^vucral uie»-tiug is usually tic’ccKsan'. 
3ee Article Ul of Table A. 

(r) Sect tun OIK 

(«) 8eetion 07. 

(0 8eciiou 70. 
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A |Miva(« (j<nupany \& on(^ tliat by its urlu lcs 
(ii) lostrk ta th« rij^bt t/O transfer its share's ; 

(b) lirnit-s its minibor of nieinleers to liftv ((wrlusivc 

of present einploveo,s anel juist (‘in}>loyiM’s who 
have continued to be nw'inbers of the 
conipunv) ; 

(c) prohibits any invitatn)n to ilui puldic t»t sub- 

scribe for shares or (le'bentures (//). 
if a company fails t<» comply with these j)rovisions it 
ceases t<) he entitled lo the privilej^es oi a private com- 
pany ; hut if the failure is oidy accidental tlie court 
may .i;rant relief from the conse»jiienccs of tlie 
nenlect (j-). 

Only tw<) persons are needed to form a j)rivate 
company, and in addition to this tiie latter lias the 
foliow'iii}' privileges under tiio Act : ^ , 

(l) The “ annual summary ” lUM'd not include a 

balance sheet (y). 

(*J) Xo “ statutory report ” is neces-sai y 
{.'i) The directors can act without filing their consent 
or signing the memorandum or a contract for 
their qualification sharea (a). 

(4) No “statement in lieu of piospeitus ” is neces- 

sary (6), 

(5) No “ minimum subscription ’ is lerjuired before 

|>rocce<ling to allotment or commencing busi- 
ness (c). 

(m) boctioii 121 ; au(i (’uiii{>aiiici» A*a, l!MU, I (2). 

(jr) (\)mi)aiiic 0 Ac t, I'JUl, uectiou 1(1), ami .Schedule, 

(//) Sei'tion 26 (3). 

(i) fctoetion 66, (<*) .Se« lion S2. 

(«) Section 72. (e) hwctiutw 86, 87. 
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(G) Holders n[ preference shares and debentures have 
no legal right to inspect balance sheets (rf). 

A private company must send to tlie registrar with 
the annual summary a cortilicate signed by a director 
or secretary that the company has not since the last 
return issued an invitation to the public to subscribe 
for shares or debtuitures, and (if the number (d the 
members exceeds fifty) that the excess consists of present 
or past “ employee " members of the company (fi). 

A private company can turn itself into a public 
company by : - 

(a) Passing a special resolution to that effect ; 

(b) Filing the statutory declaration rc(piircd of a 

public company before it can ccunnience 
business (/). 

(b) J'HF OOMPaXV in J.IQIUDATION. 

'From now until the end of the chapter it is pioposod 
to deal with the winding-up of tlie company ; references 
in the notes to “ Rules ” are to the Companies (Winding 
Up) Rides, A company may be dissolved in 

throe ways ; 

(1) Compulsory winding up ; 

(2) Voluntary winding up ; 

(3) Winding up under the supervision of the court. 

There is oue feature commou to all three methods, 

namely, that a hquidator is required to administer the 
ootnpaiiy 's property and distribute the assets, first among 
the creditors, and then among the shareholders of the 
company. 

(d) Section 114. 

(e) C'ompanioB Act, 1U13, acutiuu 1 (3). 

• (/) Section 121 (2). 
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(’oMPUI^ORV LigriDATfON. 

A (’t)inpany may bo wound u}) by tin* rourf (//) : 

(1) h‘ tin? (•oin]>any has passotl a special n^solutiim 

to that. : 

(2) If default is made in liliiii^ the statutory report 

or in holding the .statut.orv nu^et iiui ; 

(d) If the comijany does m)t emumenct* its business 
within a year of its ineorporation m suspends 
its busin<‘ss foi a. whole ymir ; 

(1) If the number of its members is n'duced below 
seven, or in tlie ease of a private emnpany 
below two ; 

(6) If tlie company is unable to j)ay its debts ; 

(t)) If the court is ol opinion that it is just and 
e(juita))le that the cornpanv be wound up (//). 
With re^iard to (-I), a com]>anv i^ deeme<l to be 
unable to pay its debts : ^ 

(1) If a creditor for over Ot has seived a demand 

reipiirinj^ payment by hNivim; it at the reeis- 
tered ollice, and the company has for three 
wrecks ne^decte<l to pay. secure, or com|)ound 
tin*, debt ; 

(2) If execution is returneil unsatisfied in whole or 

in part ; 

(3) If it is proved to the satisfaction of the court, 

taking into account its continj^ent and pro- 
spective liabilities, that it is unable to pay (t). 

(i?) .So< Uon 1211. 

(A) Under thin provuion the court will iiiuke a winding-up order 
when* the siihetratiim of the company’H biiHinehs is gone or there in a 
complete deadlock in the inanageinent of its affairn {Hf American 
Piont'f.r Leather Co.^ flfllH) 1 Uh. .'».'>♦•) ; or where the whole object of 
the company is fraudulent {He T. K br\nnn*(ul <f- .SV>?fs. [18971 I Uh. 
45, 400). 

(0 S^tion 130. 
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Who may Petition . — An application for a compulsory 
windinji^-iip order must be made by })etition to the 
court. It may be presented either by the company, or 
a creditor, or a contributory. 

A contributory cannot petition unless (/•) 

(1) He is an orij'inal allottee ; or, 

(2) lie has held shares in the company for at least 

six months during the eighteen months before 
petition ; 

(3) 'rhe sharers have ilevolvccl upon liim through 

death, or during the whole or any part of the 
six months aforementioned have been held by 
his wife or his or her trustee. 

But any contributory may petition if the number of 
members of the company luis fallen below the minimum 
allowed by the Act. The court is not obliged to make 
the order, but may have regard to the wishes of the 
''f;ieilitors or contributories (/). All persons served 
with the, petition and all creditors and contributories 
may appear and s\ipport oi- oppose the petition, but 
they must give jiotiee of their intenticm to the 
petitioner. 

Procedure under the Ordw.— When the order for 
winding up is made, the registrar of the court 
forwards copies of the order to the official receiver, 
who gives notice to the Board of Trade (m). Tlie 
Board of Trade gazettes notice of the order, and the 
official receiver then becomes provisional liquidator 
until he or another person is appointed liquidator. 
In the absence of another appointment the official 
receiver is appointed liquidator ; he is styled 

{k) Section 137, (/) S^tion 145. (m) Rule 41. 
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“Official Receiver and Liqiiidaitn- *’ {u). ^VlKm tlie 
order is made tlie official receiver must suniinon 
separate meetiiiiis of creditors and coni j'il)ulorit‘s to 
determine (o) : (1) wlicther application sliall be made 
to the court to appoint a li<piuiator in j)lace of the 
official receiver ; and (2) whether ap|>lication shall be 
made to the court to appoint a commitice of inspection, 
and who ani to be the fuembers of the commiltce when 
appoinled. 

For th(^ passin;^ ol tlojse r(wolutions hv ci editors and 
contributories, a majority in niimiM'r and value of those 
votiui*, whetln'r personally or bv proxy, is reejuired 
in each cas<‘. Th(‘ valine (»f (‘ontrihutorios is reckoned 
accordini; to voters <(iven by the com jinny's arthdes. 
This is the, only form of resolution in a coinjiulsorv 
wiudin;^ iiji. 

If both ineetin,i;s jiass the same le, solid ions, the court 
forthwith may make the appointment * i1 there Ts 
a ditfereuce tlie court decides it {/;). in anv case 
it is the duty (»f the official leceivei as soon as jmssible 
to rejjort the re,Hult of each meetinu to tin* coml. 

If any |)erson other than the oftn ial HM-eiver is 
appointed liipiidator by the couit in accordance with 
those r<!.sol lit ions, he cannot act as such until he has 
notified Ids ajipointrnent to the Registrar of f Companies 
and j^iven security in the prescrihed manner to tJie 
satisfaction of the Board of Trade (y). If he fails 
to do so. the court will rescind the order of ap- 
pointment. 

If the office of liquidator becomes vacant, the va(*ancy 

(r) Section 140 (0). 

(o) Section 152. 

(p) Section 152 (2) and r. 55. f^) 8e<'ii<)n 140 f.'l) (r) and r. 57. 
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is filled hy the court ; until thiK is done the official 
receiver acts as liquidator (r). 

Stateinetif of Affair.'i . — When the court has made the 
windiiij^-iij) order, the ollicial receiver may require the 
secretary or olher chief officer of the company, or any 
persons wiio have bwn directius or taken part in the 
formation of the company within one year of the 
windini^ up, to send in a “ statement of affairs of the 
company,” showing its assets, debts, and liabilities, its 
creditors and the securities held by them This 
statement nnist be verified by affidavit, and be made 
within fourteen days of the order or such extended 
time as the official reciuver may appoint. The official 
receiver may allow a reasonable sum for the costs of 
makin^^ this statement, but no expenses will be allowed 
Jlexc.ept by the court), unh‘ss tln\v are applied for 
before they are incurred. Tin* statement is open to 
inspection cither by creditors or contributories, and in 
due c.ourse the official rec.eivt*r makes his re})ort on the 
affaii s i)f the company as to - 

(1) The amount of capital is, sued, subscribed and 

})aid up ; 

(2) The estimated amount of assets and liabilities ; 

(3) The cause of the company’s failure ; 

(4) Whether further inquiry is desirable as to the 

promotion or failure of the company or the 
conduct of its business (/). 

He may make a further report, stating in particular 
whether in his opinion fraud has been committed by 

{f) Section 149 (6), (7). 

(4) Section 147 and r. 67. 

(f) Section 148 (1) and r. 60. 
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ttuy [leisoii in the i»roiiu)tion of the ('(nnj>any or since 
its formation by any olhcor of the company (f/)- 

CommiUec of Inspection.- -It will by this lime have 
bo(m dc(?id(Ml whether the otHcial lecci/cr is to act as 
liquidator or whetlmr a liquidator is to be appointed in 
his place ; in the latter ease a committee of inspection 
may be appointed to act under the li<piidator (x). 
This committee must consist i»f (a) en'ditors, 
(b) contributories, (c) persons hohlinj; uencial [towers 
of attorney from creditois or c(intrilmtories (y). The 
committee must meet at least (»nce a iiKtnth. and beyond 
that as often as the liquidator or a member of the 
committee summons it. It must audit the liquidator’s 
accounts at least once in three months (r). Neither 
the li([uidat(u- nor any member oi the committee may 
purchase the assets of the company without (he leav(5 of 
the ccuirt ; nor may any membei «»f the (*ommittf,^ 
make a [irotit out of the winding; up without the sanction 
of tht‘ court. The. costs of obtainin;; sucli sanction are 
to bo borne by the [)eisoii in \\}u*.>e interest it is 
obtained (a). 

Sjfecial Mawujer . — The ollicial leceiver may, if he 
becomes liquidator, whether provisionally or otherwise, 
make application to the court suppmted by a report, 
for the appointment of a special manaj^er who will 
manage the company’s business in the interests of 
creditors and contiibutories generally (b). The special 
manager so appointed must give security to the Board 
of Trade and account to the official i(‘,ceiver, who adds 


(//) iSeution Us (2) 

(x) iicetion lo2 (1) <b). 

(y) Section 160. 


(£) Rulcri ISO, 171. 

(«) Rulrn 157 — 150. 

(b) Section 161 and rule 4S. 
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the total of receipts and payments, when approved, to 
his own account (c). The court fixes tlie rejmineration 
of the special manager, and may increase it afterwards 
for good cause (d). 

The security given by a special maiuiger or licpiidator 
(other than the official receiver) is fixed b\' the Board 
of Trade ; upon security bemg furnished, the Board 
issues a ccrtilicatc to that effect, which is filed with 
the registrar. The costs of furnishing tlie security must 
be borne personally aiwl aie not to be charged against 
the iissots of the comj)any (c). 

List of (contributor ies. -A. contributory means ‘‘ every 
person liable to c(»ntrihiite to the assets of a company 
in the event of its being wound up" (j). As soon as 
possible after the winding-up order the court settles the 
“ list of contributories, " which is made up as follows : 
♦.rf(l) Tli(‘. “ A" list consisting of present mcnd)ers of 
the eompany. 

(2) The " B ’’ list consisting of past members, i,e., 
persons wh(> have ceased to be members within 
a year of the commencement of the winding 
'ip (</)• 

A contributory on the “ B list is not called upon 
until assets liave been applied in payment jxiri jmsu of 
debts. He is then liable for the amount left unpaid by 
the corresponding “ A ” contributory : and his liability 
is in any case restricted to debts contracted before he 
ceased to be a member. Where there are several past 
holders of the same shares within a year, the liquidator 

(c) Hulo 41). The 8|K)cml qiaiiager's aceouuU uni»t bo verified by 
affidavit. 

(d) Rule 4S (2). 

(c) Rule 67. 


(/) 8eetion 124. 
ig) Section 163. 
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nitty place them all on the “ H ’’ list, but between them* 
selves each transferor is entitled t^) an indeinnitv from 
his transferee. 

The contributory cannot set oil aiiainst calls sums 
due to him from the company by way of divideiul ; but 
such sums may be taken into account in a<ljustin«j; the 
rijfhts of contributorie,s amonj^ thtunselves. Similarly, 
a contributory caunot set off debts against calls ; his 
only course is to prove f(»r the debt as a credit^jr in the 
windinj^ up. But if a contributory, w'lu) is a crcHlitor of 
the company iu lK|uidaiioii, be«Muiu‘s bankrupt after the 
commeiicemeut of the winding up, tlie, debt sliould be 
S(5t oil ajiainst tlie calls ; wdiether tlie claim is uuwle in 
the bankruptcy or in the vindin^^ up. the same rule 
prevdils as in bankruptey (A). 

The, liquidat(»r must j»ive due notice in writing to the 
contributories of their inclusion in the list, statin;;; hi 
what character and for what numluu- of sliaiiw they 
included. They may then apply to the court by 
summons within twciity-onc days to have their names 
removed (i). Calls are made by the !i(juidator with 
the sanction of the committee of inspection, or of the 
court, .if there is no such committee,, ( alls may be 
made for money wherewith (1) to pay the debts, costs 
and expenses of winding up, (2) to adjust the riglits of 
contributories, inter se (A). 

The meeting of the committee oi inspection to 
sanction the call must be summoned by the liquidator 
by notice seven days beforehand stating the proposed 

(A) Sectioii 2U7. Hoc al^o lie Ihu-.k, north L. K. 2 Cli. 578, 

and Ex parte Strang (1S70), i<. R. 5 Oh. 492. 

(0 Rulea77— 81. 

{k) Section 166. 
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Hinount of tlio <;all ami itn pui|)c)se (/). It must also he 
advertised, so that a contributory may attend and be 
heard in reference to the call or communicate l/is views. 
Any statement by a contributory must be considered 
before makin^^ the call. If a call is authorised, the 
resolution or order must be filed with the rej^istrar (m), 
and a co[)y served upon each contributory included in the 
call (a). Payment of the call may be enforced by order 
of court made upon a summons by the li(|uidator (o). 

Powers of Liquidators.- -With the sanction of the 
court or the committee of inspection, the liqjiidator, in 
a windin*.^ up by the court, has power {p) ~~ 

(1) To brin^ and defend actions in the name of the 

company. 

(2) To carry on the business of the company for the 

beneticial wimlinj; up thereof (q). 

(3) To employ a solicitor or other a^^ent. 

^(4) To pay any (dass of creditors in full (f). 

(5) To compromise with creditors or persons claimifig 
to be creditors. 

(0) To compnunise calls, debts and (jucstious affecting 

assets. 

Without sanction he lias power — 

(1) To sell property. 

(2) To execute deeds, receii)ts and other documents 

in the name of the company and use the 
company’s seal. 

(/) Rule 83. If there is no conunittet* of inspection the liquidator 
must obtain the leave of the court. 

(m) Rule 85. 

(n) Rule 86. 

(o) Rule 87, 

* Ip) Section 151. 

(g) E.g.t for sale as a goiu^ couourn. 

(r) Section 214 (1). 
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(3) To prov« and receive divideiidn in tlie bankruptcy 

(d H contributory. 

(4) To draw, accept and indorse bills in the name of 

the company, and borrow momw on the 
assets. 

(0) To take out letters of adminisf ratirm in his 

otKeial name to a deemsed conlributory. 

(<») To raise money on the senirity of the company s 
assets. 

(7) 'I’o do all acts nece«'<sar\ loi wiiidm;^ up the 
company except tho.se lor which sanction is 
re(iuired. 

(t<) To apply to court for directions. 

ProoJ of Debts (s).— The creditor must piove. his 
debt by allidavit. yivin;; partic<ulul^ id the debt and 
specilyinj^ vouchers; tiie creditoi must stale therejA 
whether the debt is secured or not. Jle must. dtnlucV' 
trade discount, but need m>t deduct discount, not ex- 
ceeding 0 per cent, whicli he may have, agreed to allow 
for cash. Kent or other periodical payments may be 
apportioned up to the date (d the wmding-up «>i(ler. 

Upon overdue debts on which interest has not been 
reserved the creditor may prove lor interest at 4 per 
cent, where {t) : 

(1) The debt was payable, under written instrument 

at a certain time ; or, 

(2) If payable otherwise, then liom the time when 

a demand in writing has been made, giving 
notice that interest will be claimed from the 
date of the demand until payment. 

A creditor may prove for futuie debts, deducting 


(s) 14ulett 88 — 115. 


(/) Huk ifJ. 
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6 por coni. p(*.r annum compuU‘d from the dcelaratiou 
of the dividend to Ihc time when the debt would liave 
been payable accordini^ to the ccmtract {a). 

The li(iuidator may fix a day, not less than fourteen 
days fioru the date of notice, on or before which 
(^editors arc to prove. Notice of this must be ^ivou by 
adviutiscment in some newspaper and to every ereditiu- 
mentioned in the statement of affairs, who has not 
proved. After that date claims may be excluded (x). 

The liipiidator other than the official receiver must 
examiiK'. all proofs within twenty-ei^^ht days, and admit 
or reject proofs in writinj,', stating the ^u’ounds of 
rejection in writinj' (y). Dissatisfied creditors can 
apply to the court within twenty-one days, and the 
court has 'power to reverse or vary the li(jiii«lator’8 
decision (:). 

Proofs improperly admitteil may he altcrwards 
expun;^(;d by the court on the application of the 
liquidator, or if the liquidator will not interfere, on 
the application of a creditor or contributory (u). 

. DivUlemh . — The liquidator, before declaring a divi- 
dend, must give two months’ notice (1) to the Board 
of Trade, to be gazetted, (2) to such of the creditors 
mentioned in the statement of affairs as have not 
proved (6), Such notice must spec'ify the latest date 
for lodging proofs, which must not be less than fourteen 
days from the date of the notice. Appeals against 
rejection may be brought within seven days, after which 
the liquidator may declare the dividend, sending notice 
to each creditor whose proof has been admitted. 


\ h ) UiiloUS. 

^.r) RuU' 102. 
ai) Kuiuii UKi, 113. 


(;) Rule mi. 

(а) RiiIc8 105, 100. 

(б) Rule 150. 
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Meetiwjs . — The Ihiuidater may hold meetings of 
cmlitors and contributories from time t(» time to 
asi.ertain their wishes in matters lelutiii” to the 
wiiuliiijj; up; and h«*> must do so wiu*n th(‘. erwlitofs 
and eontributories by resolution direct, or when 
re(|uested tf» do so by one-tenth in valiu*. of the 
creditors or contributories (c). The court has power 
X>o order such meetings to be held {ti). 

AvcouiUs and Andil. -The licpiidator must keep 
(I) a record book, in whicli he must enter minutes 
of proceeding's at meetin^^s (c) ; (2) a cash book, 
containin'; entries of receipts and paynumts (/). Tliei^ 
books must be subndttod t/o the commit Us* of inspection 
not less than once in every three, monllis, t,o ))e audited 
by them (^). 

Every six months the li<pudator must transmit to the 
Board of Trade (1) a copy of Ids casli book 
vouchers and coj)ies of the cortiti< ates of audit by the 
committee of iiispecthui ; (2) a re])ort on the posi- 
tion of the liquidation. W ith the lirst accounts he 
must forward a summary of the company's statement 
of affairs, showin;.^ in red ink assets realised and 
explaining; the cause of non-realisation. The accounts 
must be verified by affidavit. 

Where the liepudator canfijs on the company s 
business, he must keep a trarlinj; account and 
incorporate the total weekly amount of receipts and 
payments in the cash book. The trading account must 
be verified by affidavit and submitted tr> the committee 
of inspection (if any) once a month (h). 

(c) Sectioa 158 and r. 121. (/) Rnie 187. 

(d) Section 219. (?/) Ku1*“h I«7 (2). H>'j. 

(e) Section 15ti and r. iWi. {h) Kulea 170, 171. 
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VemUmj Litjuidnlions . — If ti winding up is not con- 
cluded witliin (Uie year, the liijuidator must send to the 
registrar (in duplicate) a statement nf receipts and 
payments, and j)articularH <»f the proceed in;js in and 
position of tiie li(juidation. Jf there have been no 
receipts or payments, he must send an affidavit to that 
effect. This statement must be nmdered in every form 
of ihpiidaf ion, whether compulsory, voluntary or under 
supervision. It is open to the inspection of creditois 
and contributories on payment of the pres(u*ibed fee {i). 

Conijmnm Liquidation Account . — hi all form^ of 
winding uj) the Ihjuidator must pay all undistributed 
or unclaimed moneys into the ('ompanies' hiipiidation 
Account at .the Bank of England, and the Board of 
Trade will give him a I'ertilicate of receipt for money 
80 paid (k). In a compulsory liquidation tlic Board of 
Ttade, on the application of the committee of inspeid-ion, 
may give t heir liquidator leave to have an ac(‘.ount with 
another bank (/). Otherwise all unclaimed dividends 
and undistributed asseUs which have remained in his 
hands for six months must be paid into the Companies* 
Liquidation Account. A liipiidator who requires money 
for payment out must apply to the Jh>ard of Trade, 
which either makes an order for payment out to the 
liquidator or directs cheques to be issued to the persons 
entitled (m). 


Preferential Payments. 

(i) Costs oj Windhu/ Up , — In the event of the 
assets being insufficient to satisfy liabilities the court 

(0 SSection 224 (I)— (3)- (0 Scctiou 154. 

(k) Section 224 (4). (m) Rule 196. 
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may onlar paymenfc of rosis, chai^os, ami oxpensos iu 
hft ina<l«* in siw'h order of priority »as it tliiiilvs just (v). 
The rule is that, first, the eci.sts of the jjetition are to he 
paid ; next, the rosts of the wijidiuif uj) (iueliidinif 
solieitor's charges) ; and. tiually. the reiuuueratiou of 
the licjuidator. The pro}>er onler of |)aviuent is set out 
in detail in the Windinii-up Pules (o). 

(ii) Dehtfi Kntiilvd to Pnorlijf. By statute certain 
debts are eiveii juituity iu the wimlinu up {p ) ; these 
are a^ follows : 

(1) Parochial and local rates due within the year 
preceding the coiuiueneeiueut of t.he windinu up ((j) and 
assess(;d tax(‘s. land tax, propeitv tax and income tax 
assesse<l up to April 5th precediiiL; the, same date, 
hut Hot exc(‘edin*i the anumut due for one year. 

(2) WaL^es or salary of clerk or servant imt exceeding/ 
£50 0>r seivic(‘s Huulered dininii four months heftec 
the commencement of the wimliiii' up (r). 

(3) Waj^es ol labourer or w'orkman not exceediiie 
£2-), for s(‘rvices remlered durine tw'o mouths before 
the commencement of the winding up. 

(4) Wages of agricultural labourer who has agreed 
for a lump sum at the eml of the year of hiring t-o an 
amount proport ionat<i t<» the time of .seivice uj> t<» the 
winding up. 

(»0 Section J7I. {.,) Rule 187. 

{p) Section 2Ult. See alno ante, p. 217. 

(//) In compuNiiry winding up, unle.sH the (ompany (oinnicnewl to 
be wound up voluntarily, the date of the winding up order in 
reganWl, for the purposes of this 'MH'tioii. as Ix-ing the ‘ romnien«‘ernent 
of the winding up. ’ If the company W'as previously in voluntary 
liquidation the righU of prefenmtial ereditors ani to Ix* oacertaineil 
at the date of the resolution [Saihann Claim, fiftifi] I Ch 8). 

(r) The managing director of a company is not a “ clerk or servant ” 
within the meaning of this section {In re. Sewemptr FropneUiry 
Syndicate, Limited, [1900] 2 Ch. .349). 
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(5) All amounts (not exceeding £1(K)) for which the 
company is liable under the Workmen's C^miipensation 
Acts, where the liability has accrued before the 
winding up order. If the compensation is a weekly 
payment, the amount due in reHj)(K‘t thereof shall be 
taken to be the amount of the lump sum for which the 
weekly payment could be rede,emed («). 

The foregoing debts rank equally among thmnselves, 
and arc to be paid forthwith after a sum sutlieicnt for the 
costs and expenses of the winding u}) has ])cen retained. 

RarU.- i\ landlord is not entitled to any })ecnliai’ 
preference over other creditors in the winding up. As 
regards his rights of distress the. rule is tliat distress 
levied after the commencement of a winding u}), except 
by leave of the court, is void (/) ; but the court will not 
restrain a landlord from distraining in res|)e( t of rent 
^ drje before or after the winding up, if the, company is 
not the latullord's immediate tenant ; and the ('(mrt 
may allow a landlord to distrain in respect of rent due 
after the winding up if the liquidator retains possession 
for the company’s sole benefit {«). 

Distress levied within three months of tlie winding-up 
order is suhjeet to the payment of all preferential debt-s. 

Remumration. — ^The liquidator's remuneration in a 
winding up by the court, is fixed, unless the court 
orders othorN^isc, by the committee of inspection ; if it 
is imnecesaarily large the Board of Trade may apply to 
^the court to reduce it (j:). The liquidator is not allowed 

(«) Workmen’s Compensation Art, 1900, s. 5 (3). 

(0 Heotion 211. 

(n) Sections 140, 142. 

(r) .Section Uft (8) and r. 154. 
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t.<) make any arranjjjemcnt. with ptnsnns ronnwte<l with 
felio winilinu up as t^) his nnuuneration (//). 

Tlift remunoration must ruusist })ailly of coiuiuissum 
pavahlt* out of the amount realised, after deduetinji the 
amount pai«t to sei urcd creditors (»>tlier than debenture 
liolders) out of tlieir seniiities. and partly fd commission 
on the, amount distributed in dividend. 

Tn'mnuiiioh. of Lmuulufor's ({Hicf. Tlie litpiidator 
vacates oHice if a leceivine <u<ler is iiuMle auainsl him ( 2 ). 
He mav also be remov»‘d by the Uoartl of Trade, if he 
(btes not faillifullv discharge his «inties {n). (»r by the 
court “ upon cause beinj; show!i ’* {h). 

Similaily, he mav le.sjnn. but. he must summon 
separate meetings of creditors ami contiibutoiies ts> 
decide, whe.ther the resignation shall be accepted, Tf 
they so decide, the liquidator must tile a memorandum 
of tlu‘, resiirnation with the reei>tiar, and send notice 'o 
the ollicial receiver. whereu})(ui the lesi^iuation takea' 
effect. Otherwise, he must lepoit the result- to the 
co\irt and the official receiver, and the court will then 
determine whether or not Ids lesi^mation shall bo 
accept e,d (e). 

The liquidator may apply for his release (1) when as 
mucli as is possible of the property of tin* company 
has Ijeen realised ; (2) on removal ; fli) on re,sij«na* 
lion {(1). 

The liquidator must first ^ive notice to credit-ors who 
have provtul and contributories, with sniumarv of 
ret*eipts and payrnent-s. 


(,V) Rule I5.'>. 

(:) Huh: m. 

(d) Section iA9, 


(6) Hection 149 (e). 
(c) Rule 1U2. 

(J) Section 1^7. 
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Release is ^^ranfcod by the Board of Trade, and 
discharj^es the liquidator from all liability (e). Notice 
of the order for release must be t^azetted. 

Voluntary Liquidation. 

A company may be wound up vt)luntarily (/) — 

(1) When the period fixed l)y the articles for the 

duration (»f the company ex])ires or an event 
occurs, on the occurrence of which the articles 
provide that it shall be dissolved, and the 
company passes a resolution in I'eneral 
meeting to that effect. 

(2) If the company passes a special resolution to that 

effect. 

(3) If the c,omj)any passes an extraordinary resobiti«m 

t-o the effect that it cannot, by reason of its 
liabilities, continue its business, and that it is 
advisable to wind up. 

Til (2) and (3) the company must ^ive notice (d the 
resolution by advertisement in the Gazette. 

A V(»luntary winding up dates from the passim; 
of the re.solution which authorises it (</). 

Wliere there are claiuses in a company’s article.s 
restrictiui; foreli;!! interest-s in the company, a resolution 
for voluntary windiiii; up is of no effect unlass ratified 
by the Board of Trade (h). 

Effects.— (\) The company cea.ses to carry on 

(e) But the order may bo revoked on proof that it was obtained by 
fraud, et«\ (s. 167(3)).* 

(/) Section 182. 

(9) Section 183. 

(A) Companies (Foreign Interests) Act, lftl7, seotion 2 (a). 
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l>U8inp.H8 except for tlio uj). but tlio corporate 

stiite of the company coulimic.s until it is dissolved (»). 

(2) Its |)ropcrtv must Im* applii*d fm the benelit, 
first, of its creditors, ami next aiimULi the mendrers 
according; to their riuhts (A'). 

(d) Any alteratimi in the status of tin* members is 
void, ami tiansfers <»f shares made without the sanctimi 
of the !i(Hiidat<M an- alsD voiil (/). 

77/c The com[»ariv m ^cmMirl meeting 

then appoint a liipiidatm- and fix his remiiueiatimi (m). 
f)n Iris appointimmt all t.he powei.s of the directors 
cease. I'xcept. set far as the company in ueiu'ial meet-in^ 
oi the licpiidator sanctions the, continuance then*of. 
Where several lirpiidatoi.s are appmnted, et h*ast two 
must concur in the exercise «ii lh«’ir })o\;'m’s, unless 
it is othmwise re.sulved by t.he meeting at tlu‘ time of 
their appointment. 

Where there is no Ihjuidator. the couit. on the 
application of a contributory, mav ap]M>int one ; upon 
cause .shown it may remove mie and apjmiiit a.m>t her (n). 

Pnurrs of Utiuidahr. —The lupiidator may exerci.se 
all the powers of a li<piidatoi‘ in a r ompulsory wimliii^^ 
up. Jfe niay also, w'ith the: .sanction of a spra ial resolu- 
tion of the compauv, on the .sale ol the conipaiiv’s 
busine.ss to another (suupany receive shares, etc., in lieu 
of cash (o). He may enter into aiian^M*ments with 
creditors or members, which will be binding' on the 
company if sanctioned by an extraordinary lesolntion, 

(t) Sc4'tioii 184 (m) .'MHition 180 (a). 

{k) Section 180(1), («) .Section 180 (vni), (ix). 

(/) Section 20."). io) Section 102 ; pp. 240, 2t4. 
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and on creditors or niemliers of any class if acceded to 
by a three-quarters majority {^). l<’inally, lie can apply 
to the court for the determination (»f any ipiestion 
arising in the winding up (q). 

Dut.ics of LIqnuIalor.- The lirpiidator in a voluntary 
winding up must file a notice of his appoiui.inent with 
the rei^istrar within twenty-one days. Ife must, within 
seven days, i>ive notice to creditors (»f a iiieotini^ to bo 
held within fourtcsm days ; at that met^tini; the 
creditors have the rit^ht- to determine whether an 
application shall be made to the iourt for the 
appointment of another li(|uidator in his place or to 
act jointly with him, or for the appointment of a 
(!ommitt(v, oj inspection (r). 

The liquidator has power to call _i;encral moetini»s of 
the company at any time ; and if the windim^ up 
continues for more than a year, he is ohlij>ed to call 
n general meeting at the end of this and each succeeding 
year, and give the meeting an account of his conduct of 
the winding up (j#). 

(josts, charges and expenses properly incurred by 
him, including his remuneration, are payable out of the 
assets of the. company in priority to all other claims (t). 
As regards other preferential payments, the same rides 
apply as have been already laid down in dealing with 
compulsory liipddation (art/c, pp. 237, 238). Moneys 
representing unclaimed or undistiibuted assets must be 
paid into the Companies* Liquidation Account, as to 
which see ante, p, 236. 

(p) Section 120. {q) Section 19.3. (r) Section 188. 

(jf) Section 194. See aiUe, p. 2.30, as to ** statements ” mpiiml to 
be sent to registrar. 

(I) Section hVl. 
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Wlipn the affairs of the company are fully wound up, 
the licpiidat4>r prepares his aecoiint. and lavs it before a 
final t^eneral meeting of the luunpany. noti(‘P of which 
must appear in the (hizette a numth heforehand. The 
liquidator t^ives particulars of this ineetin^^ to the 
registrar. ai\d three months from the date of registra- 
tion thereof the company is deemed U) he dissolved (u). 

The court mav at anv time within two years of the 
date of the dissolution, on the a])plicat ion(»f the licpiiilator 
or any person interested, declare the resolution to have 
been void (.r). 'Phis mav <‘njihlc an uirpaid creditor to 
rea<h the assets of a ilissolve<l companv. 

liH^lUhATlUN IJNDKK Sl CKHVlSlON. 

When a companv has by spe<‘ial or extraordinary 
resolution resolved to wiinl up voluntarily, the court 
may order that the voluntary wimling up shall continue 
subject t(> the supervision of the court {//). The court 
may make this or<ler on a p(‘titi(m for compulsor) order. 
The volunt-ary liipiidator is usually continued suhjeet to 
seeurity being given, but the (auirt. sometimes appoints 
an additional liquidator. The li<piidation eontinues in 
the same manner and the liquidator has the same 
powers as in a voluntary winding up, subje^^t lij 
any restrictiorus imposed by the court ; but the sanction 
of the court takes tlie place of extraordinary resolutions 
of the company. 

Transfer and Kkconsirixtion. 

It is often desirable to transfer a conqiany's business 
and assets to another company in consideration of ur in 
part consideration of shares in the transferee company 
(k) St-ftion lor», (t) SecUiHi 223. (.V) Jtitl. 
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Siicli a transaction can ))c cfTcctcr] by a liquidator under 
a coinpul.sory or su])m'iHion order (:). and also in a 
voluntary winding up (o). In the ease of a voluntary 
windin^^ up it is effected by a nHonstruetion scheme, 
which is carTied «)Ut as follows : A special ivsolution is 
passed by the transferor company that the company be 
wound U}), a liquidator appointed and a ueneral 
authority conferred on him to transfer the company’s 
assets in return for shares. |)olici<^s. or other interests in 
the transferee < ompany (/>). Proper notice of these 
reHolutio!\M must be uiven to the shareholders. Any 
mend)er of the transfenu- company who did not vote in 
favour of the, resolution at either of I he meetin;is rnav, 
within seven days after the (sudirnuitoi y meeting, write 
to the li(jui/lator <lissentin.ii f?‘om the resolution and 
reijuiriii;' tlu‘. Ii<juidator either (I) to abstain from 
carrying the resolution into effect, or (2) to purchase 
his interest at a price to be fixed by agreement or 
arbitration. 

If the li(]uidator decides to take the second course 
the money must bo paid before the C(mipany is dissolved. 
The company cannot deprive its shareholders of their 
rij^hts to dis.sent under the section, ami any provision to 
that effect, whether in the memorandum or articles, is 
void. If the. s< he,me is unfair to a lat're body of share- 
holders in the old company, application may bo made to 
the court to substitute a c<mipulsory for a voluntary 
wimlinii; up : if the petiti<m is successfid, the scheme is 
void unless sanctioned by the court (c). 

( 2 ) l.M, (o) Section 192. 

' (6) The transforre comjMtny must not Ix' a foreign company 

{Thoma< V. Vtutt'd liuUrr CotnpanifA of Frnnre, Lhnikd, |)tM)91 
2 Ch. 484). 

(r) /?f i 'on-ndufakii South fiatid ^ liv'lhd. fl90<q 1 (.'h. 491. 
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AkKANUEMENTS with ('HElMU*ns. 

A ruinpany, whether in Ihiuhlatieii ni m»( has jmwer 
to enter into an anan>:eiiient with its croditojs or 
nienibers. For tjiis purpose the eouit may order a 
nieotin;,' ot ci editors or niemhers. as tlie case may he, 
to he held ; tliis may he done on the a})phcation of the 
compaiu, a. creditor, a meinher. or the Inpiidator. If 
a majority in immhci repiesi'iitiii;; thu'c-toiiiths in \aiue, 
of those jnesent in peismi or hy pioxv a^n'c to tho 
aiTaii;;eane.nt., it is hindino if sanctioneil hy the court (d). 
In H compulsoiy windinu up. the mint may defer its 
sanction until it has heanl a lepoit h\ the ofticial 
rei'oiver (e). 

A (‘(unpany “ ahmit to he. oi m the (ouise of hein^r 
wound up voluntarily/' ma\ also enter into an anan^e- 
ment with its creditois if sanctioned hy sjiecial lesoiii- 
tion : such an aiiani^ement will he himlim.: on creditors 
if acceded to hy ihiee-toinths in nund»er and value (/). 

Lastly, a li(piidiit<tr has powei.s to Huiijuomise w'ith 
asseiitin;^ creditors. For this puipo.>«\ in a compulsoiy 
windin.!.i; up the consent ol the eouit oi committee, of 
inspection is necessaiy ; in a windin;; uj) under super- 
visicui, the sanction of the eouit ; and in a voluntary 
w'indin;j; up. an exiraordinaiy resolution (7). 


(</) < l-O. 

e ) KuU- 74. 


( / ) Sr« htjji i;)j. 
0/1 S« < i jon 21 1. 
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RULES RELATING TO SUBJECT-MATrER 
OF CONTRACTS. 


Tiik Sale of (iOods. 

This braiidi of the law is now' to he I'oiind in the Sale 
of Goods Act, 181)3, to which Act reference is intended 
whenever in the course of the chapter the letttns S. G. A. 
are used. contract of sale of ^oods is a contiaet 
whereby the seller transfers, or ajjrees to traiisfei', the 
property in floods to Ihe buyer for a money consuleratirin, 
called the price (a). Goods include all personal cliattels 
other than thing's in action and money (6). 

The. (ioods Sold. — If, at the time of the contract, 
specific ;foods sold have ceased to exist without the 
knowledge of the seller, there is no contract (c). If 
there is an agreement to sell specific-, ^oods and sub- 
sequently the goods witliout the fault of the seller oj* 
buyer perish before the risk passes to the buyer (</), 
the agreement is avoided (c). Goods can be the subject 
of an agreement to sell, although they have m)t yet 
come into existence or been acquired by the seller (/). 

(rt) 8. G. A., 1893, H. 1 (I). 

(6) /6k/., 8. (»2. [ii] to this, bce /wf/, j>. 288. 

(c) /6k/., 8. 8. (€) 8. (L A , H. 7. 

( / ) 8. G. A., 8. t>. GtHMls yrt to be jk-quircil by tbo selk-r, m to be 
lUHimfHct iirod after the uontrud, are iu the Act styled “future 
^oodb ” (ibid.). 
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Ti»o ilistiiictiou bctwci‘11 a saU* uiul an foment for 
sale, may i>e impoitanl, for whereas it the ^ooils arc 
aet\nilly sold the property jmsses at ome, if there is 
l)ut an asjjreement to sell, it will not heeome a sale 
until the lime elapses or the. eomliti(ms are fulfilled 
sul>jeet to which the pioperty is to he transferred (y), 
Wlieii the ]»ui< haser obtains the ^o<kIs under the terms 
of the. a^re<‘niont, the sale becomes complete. When 
the ^ioods a^ueod to be sold arc not the existing property 
of the seller, tlie beuelicial interest (hut not tlio le^al 
property) passes to the buyer witJiout further con- 
veyance the. moment, they eome into beiiifi. if they 
can l)c tlien ideiitiiied as the ^oods a^iecd to b(‘ sold (A), 
and the a^fveenumt need not so specitically describe the 
^-oods as to make them easily idcntiiiuhlc ; it suliices if, 
on coming into existence, tlicy answei the description 
in the agreement, so <w» to be eapabh' oi biMUg identilied 
as the goods a.ssigned (<). The result is. therefoie, that 
save as against, a transferee who ac(piiies the legal 
inteiest for value and without notice of the pri»n eipdt- 
able intcrc^st, the mere agreement t«> sell transfers the 
property in tlie goods to the puicha.'<er. To g<*t a title 
against everybody, the purchaser must ucipiire the legal 
interc.st well {k). 

The iVice.— This must consist of money (f), eUc 
the contract is one of exchange and not of sah\ Jf the 
amount is tixed in the contract, this, of course, is the 
price payabh? ; sometimes the price is left to be fixed 

(U) Ijcc'tiuQ I (4). iVn t(> Ihv i-lfcct of tbin, hoc |>fi. 28<i ti mq, 
ik) lloltuifd V. MarMl 10 H. L. Cas. 101. 

(t) TaUby v, Thu (j£irtal lifnmr (1HS8), 13 App. lliu*., at p. 633. 

(4") Jojtcph V. Lifom ( IStt'Of 1«> y. 11- 280. 

{1) }S. U. A.,s. 1 (1). 
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in a niaimei' stated in the contiact, or it ina}- be deter- 
mined by the ordinary course of dealing between the 
parties. Under ail other tirciunstanees a reasonable 
price is presumed to have been intended (m). A 
reasonable price is not neces.sarily the market' price ; 
what is reasonabio dcpend.s on tiie circumstances of 
each particular case {m). il the piice is to be fixed by 
the valuation of a third part}-, and that third party 
cannot, or does imt value, the aj.'ieemcnt is avoided ; 
except that (i) so far as {.-oods have already been de- 
livered to and appropriated by the buyer, he must 
pay a fair price lor tJiem ; and (ii) if the third party 
is prevented Irom making the valuation by the act of a 
party to the contract of sale, that, [laity may be sued 
for damages (vt). 


Who may Sell. 

Uapacity to contract is treated ol ante, at p. 31. 

As a rule, the owner (o) by himself or his agent alone 
can sell and give a good title (p) ; but the folh)wing cases 
are in this respect peculiar ( 7 ). 

(a) S(il(’ of (roods in Markrl Gccr/. —Market overt 
in the city of Loudon is held every day except Sunday, 
and in every shop where goods are exposed for sale in 
the ordinary course of the trader's business. Elsewhere 

(»i) y. Cf, A., s. S. (n) Jhui., h. U, 

( 0 ) One ivifl uvv lUT bcU to ariothci |nii t owm r (the Aet , b. 1 ( 1 J), 

(p) S. O. A., 8. 21 (I). 

iq) It may hapiKn that an ownt'r. who ib no [tarty to the bah*, may 
SO act a8 to mako it unjubt that he bhouUl Ut-ny that he author Jhcd 
the sale — c.t/., where the owner of goods so atts as in enable anothei 
fraudulently to dis[K>se of the goott ; in bueli a ejwe the owner is 
BStoppeil from denying the authority of the fraudulent person. I5ce 
per Lord Halsbukv in Ihnderwn V. 11 dhum^, fl8UdJ 1 Q. B., at 
p. 625. 
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certain days an*. sH apait l»y |Mrhcii|>tinn, uiant, nr 
otherwise, nn whieh, at a paiticular place, inaiket overt 
is held (r). Hut the tiansaetion must have enniineneed 
and ended in open market Nale lt\’ samph* will 

not he suHieient to ])roteet the buyer, uidess the hulk 
he openly sold and lijuisfe.rr^'d in open uiaikel (.v). If 
the thill;' be sold in a private lonm (/). or ht'lwta'n 
sunset and sunri>e, market overt will he no j)rol.e<‘tion 
to the jmrehasei. .^ale to the tiader in his shoj) seems 
not t(> he within the protet-fion of maikel r)ve.rt in tlic 
city ot Lond«>n (/). W hen ;;oods aie sold in market, overt 
to a hona (iih*. puielia.^er. without, notice' o| the seller's 
defect or want of title, and aeeoidiim to the u.sa^ie of 
the maiket. the. sale is hindmi; on the true owner (except 
as mentioned below), tliouiih he neither s<iid them nor 
authorised their sale (a). 

If ;ioods are st-olen. and the owner piosecules the, 
thief to conviction, tlie propeitv m the ;;oods so stolon 
revesLs in the original ownei, not witlistaiidiii;; any 
intermediate dealiiiir with them, whether by sale in 
market overt or otherwise (./). 

(b) Sak by a Pauna. Ain may ;;cuerally sell the 
goods upon default (y). 

(>■) (15%), 5 Rep. sa (b). 

(.>() Ihll V. Smifh (1812;. 4 T.miP . -it |> 

10 llanjrtnii \, *S’poiA', { I8!l2j I Q. It 2."». 

(I/) S. G, A., «. 22, 'I’lus ‘.octKin j»«it <iihp«ubi‘ wilt ihu Btatu- 
tory formahtioj) required »m tin* hale of Hoimob m niaikft overt. Hj-o 
2 A 3 Ph. & Mary, r 7, and til Eliz. e. 12. 

{x) S. (}. A,, H. 24 ( 1 ). al.vt tin* I>iiiu*iiy Act, I'JIb, b, 45, wbit h 
eoableb the court to auaid a win of iratitution on conviction of tho 
offender; but see pvM, p. 251, iiole (^). Krrtion 6 of the Uriminal 
Appeal Act, 1907, provides for susjiendinK the oiierafion of this hcction 
in catio of an appeal from the »-«n\iction, and if the conviction is 
quashed, its provisions do not take 
(y) Ifarfin v. Bt'd (18H2). 31 I. .1. G, I*. 120, 128; and ace m«l, 
p. 472. 
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(c) Agents.— An ajjjent authorised to sell (z), or iu 
trusted with goods, or the documents of title to them 
may, within the scope of his business, and subject t( 
certain restrictions, give a good title (a). As to this 
see under “ Agencv ” (6). 


(d) Sale by the Posseitsors oj Goods or Docaments oj 
Title to them.— Wheiei a person having sold goodi 
contiimes in possession of the goods or the documonth 
of title (c) thereto, delivery or transfer of the goods oi 
document's of title by such vendor or his mercantile 
agent {d), \indcr any sale, pledge, or other disposition 
thereof, shall have the same oilect as if such viuidor or 
other person were expressly authoriseil by the owner of 
the g(H)ds to make the same ; provided that the person 
to whom the sale or disposition luw been made acts 
bona fide and without notice of the previous sale (e). 
Similarly, where a 'person having bought or agreed to 
buy goods (/), obtains, with the consent of the seller, 
possession of the goods or the documents of title to tlie 

(z) G. A., 8, 21. 

(a) Soe tho Fac’torn Act, 1889; S. U. A., a. 21 (2). 

(ft) Ank, pp. 141 ifcq. 

(c) ** Ddcumont of liMo ” has the .same nteaning as in the Factors 
Act, 1889 (kS. G. A., 8. 02). As to what the expression includes, see 
ank, p. 1 111. 

(<i) For the lueauing <»f this, sec anU, p. 141. 

(c) »S, G. A,, 8. 26 (1), A similar provision is to be found in the 
Factors Aet, 1889, a. 8. 

( / ) A purehjwe from a iKwseasor under a mere option to buy does 
not give the purchaser title under this section ; therefore, one who 
holits goods under a hiring agreement, with an option to purchase, 
cannot give a good title to a sub-purchaser or pledgee (Hclby v. 
Matthews, [1895] A. C. 471). However, the* Heetion applies if the 
hiring agreement imiKwi's an obligation to buy. See Lec v. Butler, 
[1893] 2 K. B. 318. A iwrson has “ agreed to buy ” within the 
meaning of the section, although the contract of sale was conditional 
(Marten v. Whale, [1917] 2 K. B. 480, C. A.). 
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goods, tlio delivery or transfer ])y that person, or by 
a mercantile agent acting for him, of the goods or 
dcK’iiments of title, under any sale, pledge, or other 
disposition llicret^f, to any person receiving the same in 
good fait h and without notice of any lien or other right 
of the original seller in respect of the goods, shall have 
the same effect as if the person making the delivery or 
transfer were a mercantile agent in possession of the 
goods or documents of title with tlie consent of the 
owner (<j) — i.e., his disposition of tlic g(M)ds or docu- 
ments of title will, in general, give a good title to the 
innocent sub-purchaser or pledgee, though in fact ho 
has no right to sell or pledge the goods (4). So in 
Cahn V. Pockdt's Bristol, He. Co., Limited (f), the seller 
of goods forwarded to the buyer a bill of lading itidoiscd 
in blank, together with a draft for the prict^ for accept- 
ance. The buyer did not accept the draft, but 
transferred the bill of lading to tlie })hiiiililTs, who 
took it ill good faith and for value. The sijlkir slopptKl 
the goods in transihi. The Court of Appeal held that 
the plaintilfs had acipiired a good title to t he goods, a«, 
although it was not intended that any proj)erty should 
pass to the original buyers until acceptance of the draft, 
they had nevertheless obtained possession c)f the docu- 
ments of title with the consent of the seller. 

(e) Miseelhineuus. -The following {inter alia), thougli 
not owners, may give good titkts ; Sheriffs and similar 

(^) S. G. A., H. 25 (2); and the Facloi-s Act, J8SU, h. W. And 
this is so though the true owner pro«ceut«), ttiui ohtainH a eoiiviciion 
for larceny against the ix-rwoii disposing of the giKslH V. 

[1800J 1 Q. Ji. 053) ; but the case was not within the Factors 
Act [ibid., [1895] 2 Q. B, 637;. 

{h) Factors Act. 1889, s. 2. 

(•) [1899] 1 g. B. <>13 ; 4 Com. Cas. 108. 



252 


The Salk of Goods. 


officers who seize by way of execution (/:), but if the 
real owner is not the judgment debtor, the title of the 
purchaser is not alwa)'s ^^ood (/) ; niasters of vessels 
who sell under stie.ss of circumstances (m ) ; innkeepers 
who sell ^oods left with them under the powers con- 
ferred on them by tlic Innkeepers Act, 1878. 

It should be added that if tlie title of the person 
scllin;; is voidable and not void, he can •iive a ^ood title 
to a punthaser who buys in ';ood faith and without 
notice of the defect iii title (n). 


Formalities of the Contract. 

►Subject to certain statutorv exceptions, a contract of 
sale may be in any form ; it may he made )»y word of 
mouth or in writin^% partly by writing aiul partly by 
word of mouth, or merely implied from the coinluct of 
the parties (o) ; but if the value of the propeity sold 
in the one contract amounts to £10 or upwards, it may 
be unenforceable by action unless evidenced by the 
proper writiiij*. This was formerly provided by s. 17 

(k) U<K V. Domhn (ISIS), I B, X AM. 230; v. 

11897) I Q. B. 668. 

(l) Crane a* v. Onneroii, [1903] 2 K. B, 37. 

(m) ISi'i' pod, p|). 601, 602. 

(») S. (t. a,, 8. 23, 

(o) 8. tJ. A., », 3. Sertum 4 of the Statiito of Fiauds (ay to whiirh, 
see ante, p. 6) may affect a sale, jnasiinuli as the subject -mailer may 
be an intere.st in land, or the agreement may Iw* not tc^ be j>crfurmed 
within the year. Suffice it to say that t he following have been held not 
to bo mtore.yts in land : «ale of growing crops which are fructuA itidu{<~ 
trinlcs {e.tj., potatoes) ; also growing crojis which are Jruetus naturalrs 
(e.f/., timber), where it is intended that ihvjructtm uhould be severed 
from the land Indore the property passes to the purchaser. Bee 
Hmns V. BoberK'i (1821)), 5 B. & 829; Parkir v. i^tonUand (1809), 

II East, 382 ; Smith v. Sunnan (1829), 9 B. iV 581. In Grein v. 
Marshall (1878), 1 t'. t'. D. 36, the coiu t said that the test is : Do the 
parties look to deriving benetit from the land, or do they look at it as 
a mere warehouse ? (’/. lAivery wj^ar.-nll (1888), 39 Ch. D. 608. 
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of the Statute of Framis. now replaced hv s. 4 of tlie 
Sale ot (Jooils Act. 1893. which rwm as follows ; 

“ A coift.ract for the .sale of any of the value of 

ten pounds or upwards .shall not he enforceable 
hv action (/>) unless the Imver shall accept part 
of rhe ^oods .st> sohi, ami attnally receive the 
same, <ir five Kotuetliinu in earnest to himl the 
contract, or in pait payment, or unle.ss some note 
or nieniorandum in writing (v) ‘>f the cmitraet 
l>e made and .sij^mal hy the pailv to he charged 
or hi.s aifent in that. hehaltV* 

From this it will he .seen, tliat a contract for the 
.sale of i^oods will not he. enforceahle hv action unless 
there h<‘ (‘ither : (i) part performance. cithe»* hy way of 
accepting and i'ec(‘ivin.f the ^lods. or part ]►aynlent «)f 
the price; or (ii) an earne.st : oi (iii) a mcmorandmn 
.si^in‘d ; or (iv) value under tHK 

'Pwo pi^ints of dilliculty arose ; Fir.stlv, Is an agree- 
ment to deliver at a future time for a pric-e a contract 
of .sale within the statfite ? Decisions weie to })e found 
both in favcmr of and a«.^ain.st the imlusion of these 
e.xecutory a'ire(!ments, hut Loid Tenterden’s Act (r), 
followed hv the 8ale of (Joods Act. settled the (piestion 
in favour of inclusion. 

Secondlv. When is a contract one of sale, and wljen 

(/») The efieet of thin has Isjcn alnwly deaU with (see anU', pp. fi, 
ft). “Action” inclinles “ tM't-oflf ” and “ foniiOTclaim ” (the Act, 
8 . « 2 ). 

iq) The contents of a inenioranduni wha ti wdl Huftice io satisfy the 
section are dealt with (onU, j»p, ft -ti). Further, as to contract« for 
the sale of eooiis which are not to be w'lforiniil within a year, see 
ante, p. 1 1 . 

(f) ft rteo. 4, c, 14, 8. 7 ; now refs-aled as to this by the S. (i. A,, 

im. 
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one of work and labour done ? Tf A. employs a tailor 
to make a suit of clothes, the tailor supplyim^ material 
and labour, is this sale or work ? If sale, the statute 
applies ; if w<u'k, it does not. Thei e can he. little doubt 
that in this example the conira<‘t is one (»f sale, but 
more (liflieult cases arise. In fV//// v. Yates [s), a 
printer ai^n*ed to print a work, the materials to be 
supplied lo him ; this was decided to he a C()ntract for 
work and labour, not of sale ; and this (h‘(*ision has been 
approved. A^ain, take, the case f)l‘ a picture to be. 
painted by an artist; is the contract one. for his skill, 
or for tin', sale of the picture t INuj.ock, (ML. thoii}.fht 
the former (/), but BLA<’KiUfUN, ,1., the latter (</), 
In V. (•rijliii (>/), a dentist brought a.u action for 
artificial tec.th s!ipplie(l, and the court decided in favour 
of sah‘. ’* A\’hen the contiact is siu’h that, a chattel 
is ultimately to be delivered bv the plaint ill’ to the 
defendant, when it has been sent, then th(‘ cans(f of 
action is i^ootls sold and deliverer’ (Ckomi'Ton, 

“ If the contract bn such that it will result in (he sale 
oj a chulteL the. proper Umw of action if the. employer 
refuses to accept the article when made, would be, for 
not accepting. B\it if the work ami labour be. bestowed 
in such a manner as that the result would not be anything 
which could properly be said to be the subject of sale, 
then an action for work and labour is the proper 
remetiy ” (Black iujrn, J.). 

This case was decidcri by a strong c-ourt, and the 
rule enimciated by Blackburn, J., has been styled by 
Mr. Benjamin as “ a rule so satisfactory, and apparently 
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BO obvioufl ” (/) ; it may thorofore bo cunsiilorod tli« 
nafoBt iTuido t.o follow. 

AccA^iUincii and Receii)t. - ll vs ill ho iiotirod t liut. the 
statute, draws a di.stinction bofvvo<Mi accoptance and 
receipt, and re(|uiros both. Tlioro niav he receipt 
without accej)tance, there may he ucceplance without 
receipt. “ Receipt is often evideiu’e of an iuceptance, 
hut it is not the same thin^^“ I’lius. if the vendor 
delivered ooods to a carrier naiiuHl hv the j)\irchaser, 
there is r(‘<(upt hv the purchaser. Imt not necessarily 
acceptan( (i (//). 

(a) What amounts t<i an a<'ceptance ' Tliis is now 
delined hy the. Sale oi fioods Act. IHtKi s. 1 (')). which 
provides that : “ There is an a< (*eptance of ^^oods within 
the meaiiin<4 of this section when the huvnT does any act 
in relation to the u(»ods which reco^iiiises a pr(i-existint< 
contract of sale whether theie he an acc(*ptance in per- 
formance of the c.ontruct or not. * It. follows that the 
meaninjjf of the word a(*ceptance in this se,ction is not 
the Oldinary meanin;.^, nor that which the word hears 
in other portions of this very Act. An act which may 
amount to an “ acceptancii ” sullicient to render writing 
unnex*es.sarv, may not amount to such a<’ceptance as to 
compel the purchaser tf> keep gooils not up to sample. 
Thus in Piuje v. Morgan (2), the defendant bought 
wheat by sample ; when it arrive<l, it was partly 
unpacked and compared with the sainph^ ; the purchaser 
considered it defective, and at once rejected the whole : 
— HeU (by the (V)urt of Appeal), that there was evidence 

{x) Beiijanjiu un Safe (oth (Mi.), p. 1 15. Othur cosch are : AtkiMon 
V. Bell (1828), 8 B. & 0. 277 ; (hajum v. Armitage (]84«), 2 C. B. 336. 

(j/) Hunt V. Hecht (Jg.'SS), 8 Exch. 8U. 

(z) (1885), 15 g. B. \). 228. 
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on which the jury find an acccptancp within the 
statute (a), tliou^h there was none of an acceptance 
sufficient to preclude objection to the ooods. It ap])ears, 
then, that an acceptance auflicient for the purposes 
of this section need not be such as to del)ar the plaintiff 
from objecting on account of ((uantitv or (pialitv ; as 
was stated by (-otton, L.J., in Kibhlf' v. (touf/li {h), 
“ all tliat is wanted is a receipt, and such an acceptance 
<)f the goods, as shows that it lias regard to tlie contract. ’ 

VVliat amounts to .such accept.tnce in specific cases is 
a question of fact. A mere obtaining of physical power 
over a thing is receipt rather than acceptance ; but, on 
the other hand, if the purchaser marks the goods and 
leaves them with the vendor, there is an acceptance, 
though no ‘receipt. The following are castes in which 
the (question has arisen, it being submitted tliat those 
decided under the Statute of Frauds will serve as guides 
to the meaning of the statutory ilefmition of acceptance 
now under consideration : 

Buyers offer to re.sell the thing : -Held, e.vidcnce of 
an acceptance (c). 

Defendant counted over goods and said “ all right " ; 
— Held, an acceptance (d). 

Defendant receives goods and keeps them an un- 
reasonable time : HekL evidence of acceptance (p). 

Defendant had jewellery lianderl to him, and returned 
it at once, saving, “ there is a mistake.” This was 
probably no acceptance!/). 

Receipt and acceptance of a sample mav amount to 

(rt) yUituU? of Fraudn, 8. 17 
(6) (1878), 38 L. T. (s.s.) 204. 

(r) HUnkinsop v. Clayton (1817), 7 Tiiiini. 5!17. 

(fi) Squnders v. Tt>jip (1849), 4 Exch. 390. 

(0 BuM V. W herler (1850), 15 Q. B. 442. 

(/ ) Philips V, BiitoUi (1823), 2 B. * 0. 511. 
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acceptance or not according to whetlier the samples 
are or are not part <»f the bulk to be delivered ((/), 
Goods were delivered to the buyer, who took a sample 
from ‘them, and, after examining it. said that the 
goods were not etpial to the sample, and that he 
would not have them Held, an acceptance (h). 
Defendant merely insj)e<‘ted the goods, and then wrote 
on the advice note, “ Rejected. Not acc.(»nling to 
repre.sentation “ : -Held, no a<‘ceptauc(* (?). 

(b) Wliat amounts to a receipt? On this it is said 
that when the li(‘n of the vendor has gone there has 
been receipt, and this is, generally KpeakinL^ correct {k). 
This may happen in many ways. Thus, if the goods 
be actually thdivered to the buyer, or b(‘ taken by him, 
there is recei])t ; so also if they are delivei ed to an 
agent of the. purchaser, or to a common carrier named 
by him, .An agreement by the vendor to liold the 
property for the buyer, though actual possession is 
not altered, constitutes a receipt by tlie buyer — e.//., in 
Elmore v. Stme{l), a purchaser left the purcliased 
horse at livery with the vendor, and it. was held that 
he had received it. So, if third partie.s (e.<r/., wharfingers) 
hold the goods, if the vendor and purchaser agree 
together that they are for the future to be held for the 
latter, receipt by him takes place ; if this third party 
is a bailee, or other agent, his consent is necessary ; if 
he is not, the mere putting the goods at the i)urchaser’8 
disposal is sufficient (m), 

(g) Hindi v. W/iitdiou«e (J800), 7 IKmhI, iS/iS ; (lutdmr v. (Iront 
<J867), 2 (;. B. (N.s ) 340. 

(A) Ahboti <t Co. V. 118961 2 Q. It. 97. 

(») Taglor v. SwUh, [189.3] 2 Q. B, fUi. 

(i) Seepwl. p. 27«. (0 (tWW). I Taunt. 4.78. 

(m) Bin/all v. Bu n (1824), .3 B. A: C. 423; Tandnj v Turmr 
<1836), 2 Bing. N C 16 . 



The SaIb of Goods. 


^8 

It may happen that the thinj^s sold are at the time 
in the possession of the buyer himself — e.g., an agent 
may desire to purchase the goods in his own possession. 
Notwithstanding this, there can be receipt by him, 
and any act done by him which is inconsistent with 
his rights under his former kind of possession Will 
amount to a receipt (n). 

Valu4i of £10 or Upivards.~\i the value is actually 
£10 the statute applies, though at the time of contract 
the value was uncertain and was left for future con- 
sideration. If the transaction as a whole involves 
goods beyond this value, the fa(;t that individual items 
are below it, will not affect the case. Thus, if one goes 
into a shoj) and ])uys various articles, the value of which 
in the aggregate amounts to, say, £10 10.9,, the contract 
is within the section of the statute (o). 

The Memorandum in Wnling . — This has already been 
dealt with, ante, pp. C et seq. 


Rights and Duties. 

(i) The Rights of the Buyer. 

The rights of each party correspond to the duties of 
the other ; it suffices, therefore, to deal with the rights 
of each. The buyer’s rights fall under two heads : he 
is entitled to delivery, and he is entitled to have any 
conditions and warranties observed. 


(«) Kd(tn V. DudfieU (1841), I Q. B. 302. 
(o) Baldey v. Parker (1823), 2 B. A; C. 37. 
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DeXivenj, 

Doliverv is dofmed in the Act. as tlic “ voluntary 
transfer of possessiiui from <uio person to another ’* (p). 
The vendor must make this delivery as in the contract 
of sale may have been a^^recd (7). Such delivery does 
not involve placin'^ the buyer in actual possession ; 
it may be constructive, as by handing to the huyer the 
kcv of the warehouse in which bulky ^n)()ds are stored, 
because that etfects a transfer of control. A,L;ain, the 
sell(M’ may agree to retain physical possession of the 
goods, but on terms which change liis posst‘ssion from 
that of owner to that {>f bailee. Tin* transfer of a bill 
of lading is a symbolic delivery of the goods (r). If the 
goods ai<i in the posse^ssion of a third j)eiso(i, tliere is 
no dclivMUV by the seller to the buyer, unless and until 
.su(;h third p(^r.son acknowIcdg<*s to the buyer that he 
holds the goods on his behalf ; btit thi.s rule is jiot to 
affect the operation of tJie issue or lran.sf(‘T of any 
document of title to goods (a*). 1 he vemlor must, in 
the absence of special agreement, deliver the goods 
upon payment or tender of the price ((), or if creiiit ig 
allowed he must deliver at once ; but in the latter ease, 
if the buyer becomes insolvent b(‘foni he gets actual 
possession, the vendor may retain the goods (u), and as 
to future deliverias, Mellish, L.J., said ; The seller, 
notwithstanding he may have agrco<l U) allow credit for 

(p) S. G. A., B. 62. ( 7 ) Uid., f. 27. 

(f) See Dublin City DistHlery Co. v. /hhfrty^ 1^914] A. C. 823, 
where the authorities on conHtnictive deiivery are reviewed by 
Lord Atkinson. ^ 

(«) Ibid., 8 . 29 (3). 

(P Ibid., 8 . 28. 

{%} Bloxatn v. /Sanders (1826), 4 B. & G., at p. 948 ; and see post, 

‘ Lien ” and “ Stoppage in Tranjdfu," pp. 278 ei f>eq, * 
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the goods, is not bound to deliver any more goods under , 
the contract, until the price of the goods not yet delivered 
is tendered to him ” (sc). 

Though the vendor is bound to deliver, he cannot, in 
the absence of agreement to do so, be compelled to 
carry or send the goods to the buyer. Delivery takes 
place if the vendor allows the goods to be taken ; but it 
is often agreed that the vendor is to bring the goods to 
the b\iyer, in which case the special terms agreed upon 
must be fulfilled. Authorised delivery to a common 
carrier is jirima facie delivery to the buyer (?/), but if 
the seller agrees to deliver at a fixed place, the carrier 
who takes the goods there is agent for him, and there 
is no delivorv till their arrival {«). 

Where goods are d(‘live,r<xl at a distant, place doteri(»ra- 
tion necessarily incident to the course of transit will 
faH on the buyer, though the seller ato’ces to deliver 
at his own risk ( 61 . but loss caused by neglect of ordinary 
precautions by the seller must be made good by liini (c) ; 
thus damage resulting from omission to make a j)roper 
contract with the carrier will prima facie fall on the 
seller (d). 

Where, goods are delivered to a buyer, who has not 
previously examined them, he is entitled tt) a reasonable 
opportunity of examining them for the purpose of 
ascertaining whether they are in conformity with the 

(a;) Ex parte Chalmers (1873), 8 Ch. 291. IVlivcry may Ik‘ due 
conditionally. In that case the i>arty who dt'flirue to enforce it ahould 
give notice of the fullilmont of the condition {Armitage, v. IvsoU. 
(1849), 14 Q. B. 728). 

(y) S. 0. A., 8. 32 (1). 

(а) Jhinlop V. iMtnhert (1838), 0 Cl. & F. 000. 021. 

(б) 8. G. A., 8. 33. 

(c) Clarke v. HttkhiiM (1811), 14 East, 475. 

(tf) 8. G. A., a. 32 (2). 
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cuntract, and unless otherwise agreed, wlieii the seller 
tenders delivery, he bound, on iT(|uest, to all'ord the 
buyer such reasonable opportunity of (‘xainiuing the 
goods (e). 

^^^lcn goods are sent by sea, the seller must give such 
notice to the buyer as may enable him to efTect any usual 
insurance of them during tlu‘ir sea transit, otherwise tJie 
goods shall be deemed to be at the risk of the seller (/). 
This applies to a sale under an f.o.b. contract, althougli 
delivery is comphite when the goods are put on 
board (y). 

Tlie place of delivery is, apart from any ex})iess or 
implied agreement, the seller's place of business, if ho 
have one ; if not, his residence ; tliough if the goods 
sold be s[)ecific goods which t(» the knowledge of the 
parties wlicn tlie contract is made an* in some other 
phice, then delivery should be made at the place wlierc 
the goods are located at th(‘ time of sale (//). AVhore 
the seller is bound to send the goods to the buyer, and 
no time is fixed hy the contract, he must delivei within 
a reasonable time (/). Demand or tender of d(^livery 
must be made at a reasonable hour ; what is a reasonable 
hour is a question of fact (4*). 

When delivery is made it must he of tlu! exact 
quantity, and, if too much or Uuk little, the buyer may 
return the whole. In I/ari v. JIt/h (/), two dozen of 
wine were r)rdered, four dozen sent ; it was held that 
the whole four dozen could ho returm?d. The buyer 

(c) S. G. A., 8. 34. And aw po«i, p. 2S7. 

(/) 8. G. A , a. 32(3). 

(0) H'tmdU, Sofut a- (Jo. v. Rotftnhtrfj d* Hon*, 1JU13J 3 K. H. 743 

(A) 8. <i. A., 8. 29(1). 

(1) Ihul., 8. 29 (2). 

(A) J6id.,8. 29(4). 

^ il\ /1846), 15 M. & VV. 85. 
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may retain the ^mhIs iufluded in the, (ioiitract, or he 
may accept the. whole (leliverv. In this i*iise there is 
virtually a new contract, and he nmst pay for the ^oods 
dolivenul in excess at the contract rate (m). Frecpiently 
the contract, in naniinjf the qiiantiticis, includes some 
such expression as “ say about,’* “ more or less,” etc., 
aiid the elfect of this is to allow in favour (d the sidler 
a reasonable variation be.tween the contract quantity 
and the amount delivered. Each case stands by itself, 
but the followin;^ are fair examph‘,s. In McConnd v. 
Murphj (n) the contract was for “ all the spars manu- 
factured by X., say about 000, avera}j;in<f sixteen 
inches ” ; 496 were tendered of the specified kind 
and measurement, and the tender was held good. In 
Morris v. Leoison (o), the contract was for “ a f\dl and 
complete cargo, say I, UK) tons*’; the vessel would 
take 1,210 tons, and otdy 1,080 were provided ; it was 
decided that, under the circumstances, this woidd not 
sullice ; on the other hand, in Miller v. Bonier (/>)» 
whore the undertaking was to load a “ cargo of ore, say 
about 2,8(K) tons,” the charterer satisfied the c<mtract 
by loading 2,840 tons, although the capacity of the ship 
was greater ; the absence of the words full and 
complete ” leading to an opposite residt. 

But words of quantity may be merely words of 
estimate and not of contract. Thus, on the sale of the 
remainder of a cargo (more or less about) 5,400 quarters 
wheat,” the buyers wore held bound to accept 5,574 
quarters, on the ground that there was a sale of the whole 
remaimlei', whatever the (piantity might be ; the sellers’ 

(m) s. (}. A., 30. 

(n) (1874) L. R. .'i I*. (’. m 

(O) (1870), 1 C. P. 1>. 155. 

(P) i Q- B. 091 ; 5 Com. Cas. 176. 
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collateral estimate not affcctinu; the meaiiiii;^ »)f the 
goveniiii;^ word •* remainder ' (y). 

Ill absence of agreement to the coniniiv a buyer 
cannot be compelled to take delivery by instalments (f). 

Conditions and Warranties, 

Conditions and warranties an? re[)resentations made 
in re.lation to the subject-matter of the contraiJt. A 
condition is a representation that a thing is, or that a 
thing shall b»‘. on the truth of which the (existence of 
the contract may depend, am! it gives a right of rest‘ission 
to the injured party if it be falsified. A warranty is an 
agri^ement collateral to the main purpose of the contract, 
the breach of which gives rise t/O a claim for damages, 
but not to a right to reject tht‘. goods and treat the 
contract as repudiated (s). 

It is not every representation relating to the subject- 
matter of the sale, which amounfs either to a condition 
or to a warranty. Mr. Chalmers, in liis book on the 
Sale of Goods Act {1), points out five distinct forms of 
representation — viz., (1) a mere expiessiou of opinion 
or mere commendation by the .seller of his wai(‘.s. which 
gives no riglit of action to the per.son deceived ; (2) a 
warranty ; (3) a condition ; (4) a representation made 
before the formation of the contract, and which is false 
and fraudulent, giving the aggrieved party a right to 
damages, and in many cases to rc.sci.ssion ; (5) a repre- 
sentation creating an estoppel, th».‘ truth of which, 
therefore, may not be denied by the maker. 

It may, however, be difficult to determine whether 

( 7 ) Re Harrison tfc }fick» Lafnbcrtt [lUi7] 1 K. B. 7W. See «lau 
T^AUs Dros. v. Smith, SS T. L R. .508, (\ A. 

(f) S. (i. A., H 31 (1) 

{«) ibid,, 8 . 02. (t) Rttgw 36, 30 (7ih ed.). 



irkB Sale of Goods. 


264 

a representation made by the vendor at the time of sale 
amounts to a special contract of warranty . This depends 
upon the intention of the parties to be deduced from all 
the relevant evidence, and the circumstance that the 
vendor assumes to assert a fact of whicli the purchaser 
is ignorant, though valuable as evidence of intention, is 
not conclusive of the (|ue8tion (a). 

Whether a stipulation in a contract of sale is a con- 
dition or a warranty depends in each case on tin? con- 
struction of the contract (a;), hut a stipulation as to time 
of payment is not a condition unless a different intention 
appears from the terms of the contract (//) ; a stipulation 
may be a (condition, though the parties have in the 
contract termed it a warranty (x). 

These may be express or may be im- 
plied. Express conditions are those which thti ])arties 
make in so many words (z) ; implied conditions being 
such as the law incorporates into the contract unless 
the parties stipulate to the contrary. Conditions which 
are usually implied may be expressly disclaimed by 
agreement (a), or they may be impliedly waived. Thus, 
when the express terms are inconsistent with the 
existence of conditions usually implied, the implication 
is defeated (6). So also custom may negative a con- 
dition usually implied (a). On the other hand, custom 
may annex an implied warranty or condition (c). 

(«) UtUbut Symom <1* Co, v. Buckkion^ [1913] A. C. 30. 

, <*)S. O. A., 0 . 11(b). iy) Ibid., B. 10. 

(«) By agrocment goods may bo sold with a condition that tho 
buyer shall not resell Mow a minimum price ; but such a condition 
fNUUiot be attached to goods so as to bind subsequent purchasers 
' merely having notice of it {McOrtUher v. Pikhtr, [19041 2 (}h. 306). 

(a) S, G. A., s. 55 

(b) Ibid., 8. 14 (4). (c) Ibid., s. 14 (3). 
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Implied Cottdilions, — The ordinary rule is that con- 
ditions and warranties are not implied ; the buyer must 
make express stipulations, or take his (*liance : caveai 
emptor. But there are many important exceptions to 
this provided by the Sale of Goods Act, 181 ) 1 ^, viz. : 

(a) Coyidiiim of Title -"Tho seller impliedly under- 
takes that, in the, case of a sale, Im has a ri^dit to sell 
the goods, and that in the case of an agreement to sell 
he will have a right to sell them at the tinu^ when the 
property is to pass (d). 

(b) On Sale of Goods hj Descri ption.~-l\\en^. is an 
implied condition that the goods shall correspond to 
the description, and if the sale was also by sample, 
a condition that the bulk shall correspond to such 
description, whether it corresponds with the sample or 
not{c). Thus ill Sichol v. Godts{J), “refined foreign 
rape oil, warranted only ecpial to samples," was sold ; 
the oil, though equal to samples, was not “ refined 
foreign rape oil,” and the court decided that the con- 
dition was unsati.sfied. It may in some oases be diflicult 

„ to distinguish a description from a warranty, but in ail 
cases where the purchaser lias not seen tlie goods and 
buys them relying on the description alone, wliether the 
goods be specific or unascertained, there is a “ contract 
for the sale of goods by description ” {g). 

If goods are bought by description from a seller who 
deals in goods of that description (whether he he a 
manufacturer or not), there is an implied condition that 
the goods shall be of merchantable quality ; provided 


(rf)*S. G. A., 8. 12(1). (<-) 13. 

(/) (1854), lOKxch. 191. 

ig) VarUy V. Whipp, [1900J 1 Q. B. 613. 
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that if the buyer Las examined the guode, tiiere shall 
be no implied condition os regards defects whicli such 
examination ought to have revealed (k). Tlie buyer is 
not bound to incur any expense in order to inuke the 
goods merchantable (i), 

(c) Goods Wanted for a Particular Purjme . — W here 
the buyer expressly or by impUcation makes known to 
the seller the particular purpose for which goods are 
required, so as to show he relies on the seller’s skill 
or judgment (except in the cases mentioned below), 
^and the seller, in ordinary (;ourse, is accustomed to sell 
goods of the description in (piestion, there is implied a 
condition that they are reasonably fit (or the intended 
purpose (k). “ A manufacturer, who agrees to supply 
goods to order, knowing the pui'j)ose for which they are 
required, thereby impliedly undertakes to supply goods 
fit for the purpose in view ” (1), Thus in Jhummond v. 
Van Ingen (m), cloth manufacturers obtained an order 
to make worsted coatings of a weight and quality equal 
to sample, and they knew these were intended to be 
re-sold to tailors. The stuff supplietl was eipial to 
sample, but being “ slij>perv,” it was unmerchantable 
for the purpose for which it was iuteudetl to be used ; 
this defect not being discoverable by any ordinary or 
usual examination of the sample, the buyc'is were 
allowed to refuse the goods. 

The particular purpose for which the goods are 

(h) S. O. A., B. 14 (2). V, Hdt, [11K)3] 1 K. B. CIO. 

(•) Jacknon v. Rotax Motor, etc. Cot., [lOlOJ 2 K. B. 937. 

(*) S. G. A., a. 14(1). 

(I) liord Macxaqhtkn in Drummond v. i’a» Ingen (1887), 12 
App. C»8., at p. 293. 
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required may be made known to the seller by tlie 
recognised description of tlie article, if that description 
points to one particular purpose (»nly (a)- Tlie implied 
condition extends to latent defects, c.//., where milk 
contains diseivse germs, the existence of which can only 
be discovered by prolonged examination (o). The rule 
is subject to th(^ following exceptions, and theie*is no 
implied c(uidition as to (piality or litncss ; (i).if the 
purchaser reli?s upon his own jmlgmcnt. and not upon 
that of the seller ; and (ii) on the sale of a sjiecificd 
article under its patent or trade name (/>). However, 
even in the latter case the condition implied by s. 14 (2) {q) 
applies, and the goods must be mereliantable (r). A 
“ trade name ” must be acquired by user, and the 
(|m‘s(ion whetlier it lias or has not been so aeijuired is 
one of fact (r). 

(i) Sale hij Sample. is an implied condition 
(1) that the bulk shall correspond with tlie sample in 
quality (.s) ; (2) that the buyer shall have a reasonable 
opportunity of conqiarinu the bulk with the sanijile (s) 
before acceptance {t) : and (.‘1) that the goods shall be 
free from any defect, remliTing them un mereliantable, 
which would not be apparent on reasonable examination 
of the sample (s). Sale by sample does not of necessity 
take place w^henever a sample is shown ; sale by sample 

kes place when there is a term in the contract, express 

(n) Priest v. JxuU [1903] 2 K. B. 148. 

(o) Frost V. AffleMrun/ iMiry Vo., 1 1905) 1 K. B. 608. 

ip) S. G. A., B. 14 (1). 

iq) Ante, i»p. 265, 266. 

(r) Bristol Tramways v. Fiat Motors, [19I0J 2 K. B 83 J. 

(>) H. O. A., 8. 16 (2). 

P) Place of delivery is, prim facie, the place of jnB|iection (Perkin* 
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implied, to that effect (w) ; the whole of the circum- 
stances must be looked to. “ The office of the sample 
is to present to the eye the real meaning and intention of 
the parties with regard to the subject-matter of the 
"contract wJuch, owing to the imperfection of language, it 
may be difficult or impossible to express in words. The 
sample speaks for itself. But it cannijt be treated as 
saying more than such a sample would tell a merchant of 
the class to which the buyer belongs, using due care and 
diligence, and appealing to it in the ordinary way and 
with the knowledge possessed by merchants of that class 
at the time. No doubt the sample might be made to 
say a great deal more. Pulled to pieces and examhied 
by unusual tests which curiosity or suspicion might 
suggest, it would doubtless reveal every secret of its 
construction. But that is not the way in which 
business is done in this country “ (c). 

Warranties . — A warranty, IHio a condition, may be 
express or implied, and if express may be made at the 
time of making the contract of sale, or afterwards, but, 
subject to this, that if the warranty be made after the 
completion of tlie contract, it is in itself a contract, and 
requires either to be under seal or to be given for good 
consideration (?c). If the contract itself be reduced 
into writing, a representation intended to amount to a 
warranty and made contemporaneously, cannot be given 
in evidence unless it be in writing {x), 

i%) S.G. A., 8. 15(1). 

{v) Lord Macnaohtin in Drummond t. Van Ingtn (1887), 12 
App. Caa., at p. 297. »Sco also IfeilfiuH v. Hickifon (1872), L. R. 
7 6. P.438. 

(»r) R<»corla v. ( 1842), 3 Q. B. 234. 

(x) Harnor v. droves (1855), 15 C. B. 087. This decision does 
not afifcct any right the buj-er may have to recover damages for fnuid or to 
)«acmd. 
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Implied warranties are the exception, tlic rule being 
caveat eniptor, and even when warranties are implied 
by law, the implication may (as in the case of a con’* 
dition) be rebutted by the usage of trade or the agree- 
ment of the })arties (y), and any express warranty 
inconsistent wdth any im|)lied warranty will negative 
the latter (e). 

The warranties implied under the provisions of the 
Sale of (roods Act, 1893, are the following : (i) An 
implied warranty tliat the buyer shall liave and enjoy 
]uiet possession of the goods (a) ; (ii) an implied 
w^arranty that the goods are free from any charge or 
incumbrance in favour of any third party, not declared 
*r known to the buyer before or at the time when the 
contract is made (6). 

Under certain other Acts the imj)lication of warranty 
s enacted. Amonirst tln3se may be noted the Merchan- 
lise Marks Act, 1887 (c). wliich by s. 17 provides 
:hat “on the sale (»r in (he contract, fo! the sale of 
my goods to which a trade mark, or murk, or trade 
Icscription lias been applied, the vendor shall he 
leemed tn warrant that the mark is a genuine trade 
nark and not forged or falsely applied, or that the trarle 
lescription is not a false trade description within the 
ncaning of thi.s Act, unless the contrary is expressed in 
;ome writing signed by or on behalf of the vendor and 
lelivered at the time of the sale or contract to and 
accepted by the vendee.” Amongst other statutes 

(y) a 0. A., n. 65; Coiniat v. Mf/hnm, fIHUl 84 h. J. (K. s.) 
J263» C. A. 

(*) 8. G. A., «. 14 (4). 

(а) Ibid., 0 . 12 (2). 

(б) Ibid., n. 12 (3). 

(c) See also pp. Ill I --UI3. 
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providing for implied warranties witli regard to certain 
classes of goods are tlie Anchors and Chain Cables Act, 
1899, s. 2, and the Fertilisers and Feeding Stuffs Act, 
1906,8.1. 

Apart from warranty, a person selling goods he knows 
to bo dangerous, in eases where the buyer would j)re- 
sumably be ignorant of the danger, is umler a duty to 
warn tlie buyer that special care is nece.>!sary, and in 
default of so doing, the seller will be liahh* in damages if 
injury results (d). The remedies for breach of warranty 
and breach of condition are dealt wdth, pp. 272, 27Jb 


Rights upon Breach of the Contract (c). 

Remedy for Non-d(iimy. — When the propeity in 
the goods has not passed to the buyer ( /). his icmedy 
for non-dolivery is an action for damages, and the 
damages will be the estimated loss directly and naturally 
resulting, in the ordinary course of evemts, from the 
seller’s breach of contract (g). IVhere there is an avail- 
able market for the goods in question the buyer is 
prim§. facie entitled to recover the difference between 
the contract price and the market price at the time when 
they ought to have been delivered, or, if no time was 
fixed, at the time of the refusal to deliver [h) ; but the 
purchaser is only entitled to indemnity against loss (t). 

(rf) Clarke v. Army and Navy^ etr. Society, [1903] 1 K. B. 166. 

(e) Soe the remarks on “ Breach of Contract,” ante, pp. 72 
tt seq., which are, in the main, applicable to the present subject. 

( / ) See ‘poet, p. 28ti. 

ig) S. G. A., s. 51 (1), (2). 

(A) Ibid., 8. 61 (3). 

(•) Wertheim v. ChicauHmi Pnlp Co., [19111 A. C. 301. This wm 
an action for debiyed delivery, not for non-delivery. As to the 
difference, see WilUam.'i lira*, v E. T. Ayim, 1 1914] A. G., at p. 622, 
jter fjOrd IHnkoin. 
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If the property in the j^oods liaH passed, tlie bnyer can 
.sue for wrongfid detention and fur dama>^e8 for the loss 
suffered owiii" to deprivation (»f the eliattel. Tlie b\iYor * 
cannot demand eomj)ensation for extraordinary loss, 
unles.s the other party had notice of special facts, which 
rendered the lo.ss the likely result of failure to deliver (k). 
In Home v. Midlmd ('o. (/). the plaintiff had an 
order to fulfil, for which, if com]»leteil by a certain day, 
ho was to receive an extraordinary price ; he ^avo 
notice to the defendants that the ^oods would be thrown 
on his hands if not delivered by a certain day, Init he 
did not inform them that there was unvthinir exceptional 
in the nature of the contract; owiii^ to the default of 
the defendants, the ^oods did not arrive, and it was 
held that the measure of damaues wjis the ordinary 
and not the extraordinary lo.ss. Jhit if the vendor 
fails to deliver in accordance with contract, "oods which 
he knew were required to carry out a std)-(‘()ntra(’t, and 
the buyer becomes thereby unable to carry out the 
same, the latter is entitled to recover from tin? vendor 
his costs, etc,, of reasonably defending/ an action ajj^ainst 
liim by the sub-purchaser (m), 

Tf the seller refuses to deliver, the buyer may bring 
his action at once without waitinji until the time fixed 
for delivery (n). If the agreement was to deliver by 
stated instalments, to be separatel}' paid for, and the 
seller fails to deliver one or more instRlments, it is in 
each case a question depending on the terms of the 

(A) Cary v. Thamts Itonur/rk/t Co. (ISrtB), L H. 3 Q. H. 181, 

(1) (1873), L. K. 8 C. P. 131. Thin wa« not a aw of Hale, but th« 
principle applien. See alKo atUf, pp. 8tt, 8 1 . 

(»i») Agiut V. (treat WeMttrn Cmiery Co., j 18911] 1 Q. H. 413. See 
also Hammond v. Bw>wy (1888), 20 Q. B. I). 79, where the bay» 
recovered like damages for defective quality. 

(») Ante, pp, 7ti, 77. 
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contract, whether the buyer is entitled to repudiate the 
contract, or has merely a right to damages (o). 

Specific Performance.— Where chattels are unique or 
of peculiar importance, the court, on the buyer's appli- 
cation, may order specific performance of a contract to 
deliver them ; the j\ulgment to this effect may be 
unconditional, or upon such terms and conditions as to 
damages, payment of the price anrl otherwise, ns to the 
court may seem just (p). 

Breach of Condition. — Unless the buyer waives the 
condition, the breach of it entitles him to rescind the 
contract, or he may, at his option, treat it as a breach of 
warranty, and claim damages (/y). But in two cases the 
breach of condition must b(5 treatetl as a breach of 
warranty unless there be a term of the coiitiaet, express 
or implied, to the contrary — viz., (i) if the contract is 
not severable and the buyer has accepted t he goods or 
part of them ; or (ii) if the contract is for specific goods 
the property in which has passed to the buyer (r). 

Breach of Warrantf/.—Uhe buyer may not on 
account of this repudiate the contract, but lie may 
(i) set up the breach of warranty in diminution or 
extinction of the price, and (ii) lie may bring an 
action against the seller, and claim damages for the 
breach. The measure of damages for breach of 
prarranty is the estimated loss directly and naturally 
jJCBultiug in the ordinary course of events from the 
ireacb of warranty {s). In Bostock <& C’o,, Limited v. 

(o) 8. G. A., s. 31 (2). And see uTUe, pi). 73, 74. 

ip) Ibid., 8. 52. (r) S. G. A., 9. U (1) (c). 

(9) Ibid., 9. 11 (1). («) Ibid., B. 53 (2). 
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Ifiehohon d Sons, Lmiied(t), the plaintiffs claimed 
damages against the defendants for breiicli of warrant) 
in not supplying sulphuric acid coiiimercially fre( 
from arsenic. The acid, which contaimnl arsenic ii; 
large quantities, was used by the plaintiffs in tlu 
manufacture of brewing sugar, which the plaintiffs 
sold t») brewers. In consequence of the poisimom 
nature of the sugar, the. plaintiffs became liable tc 
pay damages to the brewers and the goodwill of theii 
business was entirely destroyed. The })lain1 iffs uncovered 
as damages, under snb-s. (2) of s. 5.*^ (i) the price ]>aid 
for the impure acid ; (ii) the value of the goods spoilt 
by being mixed with it. The other lieads of damage 
were held not to fall within the. measure laid down by 
the sub“S(‘,ction. However, damages for loss of trmie 
may be recoverable if tin; circumstanc(‘s hrinn the case 
within the Rule in /ladkif v. Bamultik (n} : c.//.. wheje 
unsound meat is sold to a butcher with a wananty that 
it is reasonably fit for human consumption (.r). 

In the case of breach of warranty of quality. priinA 
facie the measure of damages is the difference between 
the value of the goods at the time of delivery t(» the 
buyer, and the value they would have had if they had 
answered the warranty (//). 

(ii) Bights of the Seller. 

The seller is entitled to he paid, and unless otherwise 
agreed, delivery of the goods and payment of the price 

(0 [1904] 1 K. B. 725. 

(m) Ank, p. 80. 

(x) Coiniat v. Myham, [1913] 2 K. B. 220. The Court of ApM«l 
ordered a new trial on the ground (Itai the jury wiin mindirectm as 
to a custom negativing the implied warranty relitd on Keip* 

L. J. (K. B.) 2263. 

(y) 8. G. A., a. 53 (3). 
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are concurrent conditions (z). The seller is also entitled 
to have the floods accepted subject to the rij^ht of the 
buyer to examine the ^^oods, if he has not previously 
done so (a). The terms of the contract may entitle the 
seller to payment before the buyer has had a leasonable 
opportunity to examine the j^o(»(ls. Thus, where the 
buyer was bound under the terms of a c.i.f. contract 
to pay “ net cash,” the seller was held entitled to pay- 
ment upon tender of the shipping documents, althou^dj 
the goods had not reached their destination. But such 
a payment would not alTect the buyer’s right to reject the 
goods, if upon arrival they should be found not to bo 
in conformity with the contract (6). The vendor under 
an ordinary c.i.f. (contract can elTectively tender the 
appropriate documents to the buyer, even if he knows 
at the time that the goods have been totally lost (c). 

Acceptance {d ). — A buyer accepts goods when either (i) 
he intimates to the seller that he accepts them, or (ii) 
when, after delivery of the goods to him, he does any 
act in relation to them which is inconsistent witli the 
ownership of the seller, or (iii) wlien. after the lapse of a 
reasonable time, he retains the goods without intimating 
to the seller that he has rejected them (c). Under 
ordinary circumstances a seller cannot compel the buyer 
to return rejected goods ; he is entitled only to notice of 
the rejection ( f ). If the-contract is broken by the buyer, 

(z) S. G. A., ». 28. 

(a) Ante, p. 260. 

(b) E, Clemens Horst Co. v BiddfU Brw., tlSU2J A. C. 18. 

(c) Manbre Saccharine Co. v. CornProdnets Co., [1919] 1 K. B. 198. 

(</) ” Acceptance ” to satisfy s. 4 {ante, pp. 255—257), is not the 

same thing as acceptance which comixJs the buyer to keep the 

goods. 

(e) a O. A., 8. 35. 

(/) /6id.,8. 36. 
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the seller acquires other rights— viz., the liglit to bring 
an action against the buyer, and, in some rases, righta 
against the goods. 

(a) Actions a-gainst the Buyer. 

If the ])roperty in the goods luis pnssc^d to the Imyer (//), 
the seller may, if the buyer makes default in payment, 
bring an action for the jM’iee (A), or. if the buuT neglecti 
or refuses to accept, he may bring an a( ti(m for damage* 
for not accepting the goods (f) ; if the property in th( 
gocids has not pa.s.sed to the Imyer, the action wbicli 
usually lies, is one for not accepting (/). To this lattei 
statement there is an exception - viz., that where the 
price is payable on a day certain. irresp(‘ctive of delivery, 
and the buyer wrongfully neglects or refuses to pay the 
price, the seller may maintain an action for the price, 
altliough the property in the goo<ls has not p.assed, and 
the goods have not been appropiiated to the con- 
tract (^*). The damages for non-acceptance will be such 
as directly and naturally re.sult m the ordinarj course 
of events from the breach, and, where theic is an avail- 
able market for the goods in (piestion, tli(^ measure of 
damage is prirna facie to be as<’crtaiued by the differ- 
ence between the contract pri(;e and the market or 
current price at the time when the goods ought to have 
been accepted (1). 

When the seller is ready to deliver the goods, and 
requests the buyer to take delivery, and the buyer does 
not within a reasonable time after such request take 
the goods, ho is liable to the seller for any loss occasioned 


P<Mt, p. 28i). 

(A) 8. a. A.,", iftfir 
(0 Ibid., 9 . 50 (I). 


(A) Ibid., 9, 49 (2). 
,'0 Ibid,, «. 60. 
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by his neglect or refusal to take delivery, and also 
for a reasonable charge for the care and custody of the 
^oods (m). 

^ Where the contract is to deliver by statecl instal- 
ments, refusal to accept or to pay for one or more 
instalments may entitle the seller to treat the contract 
as at an end, and sue as for a total breach, or it may 
give a right to sue only for damages arising from the 
particular default : the right of tlie seller in this 
respect depends upon the terms of the eontrac't in cacli 
particular ease (n). 

(b) Remedies aguinat the Goods. 

The rights of an “unpaid seller” (o) against the 
goods are -(i) Lien ; (ii) Stoppage in transitu. 

Lien is the right which a creditor lias to liold goods 
of whicli he has possession, but not ownership, when 
the price has not been paid {p). If the property in the 
goods has not passed to the buyer, the unpaid seller 
has not a right of lien, but a right of withholding 
delivery, similar to and co-extensive with lien {q). 

The unpaid seller may retain possession of the goods 
until he is paid or tendered the price in the following 
cases— viz., (i) where the goods have been sold without 
any stipulation as to credit ; (ii) where the goods have 

(m) S. 0. A., 8. 37. 

in) Ibid., 8. 31 (2). 

/ (o) An “ unpaid ” seller is, for the |»ur|xwea of tho prmjnt imrt of 
Ute subjoi't, one to whom the whole price has not ))ocn ])aid or 
tendered, or who has been conditionally paid by means of a negotiable 
Instrument, which has been subsequently dishonoured (S. (1. A., 
it M (1) ). “ Seller " includes any person in tho position of a seller — 
iuf., agent for the seller to whom the bill of lading has Ixn^n indorsed 

(3id.,8. 38(2) ). 

ip) S. O. A., 8. 39 (1). And 8ee jMMf, p. 48a. 

iq) /6id.,8. 39(2). 
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been sold on credit, but the term of credit has expired ; 
(iii) where the buyer becomes insolvent (r) — t.e., when 
he has ceased to pay his debts in tlie ordinary course 
of business, or cannot pay liis debts as they Cecome 
due (s). And if the jLtoods have been part doliverod, 
the unpaid seller may exercise his ri'^lit of lieu on the 
remainder, unless such part delivery has been made 
under such circumstances as to show an a^rcicment to 
waive the lien (/). It has been decideil that if the 
seller breaks his contract whilst the buyer is solvent, 
that even then he will be entitled to retain the goods if 
the buyer subseciueiitly becoiims insolvent (u). 

Lien is lost if (i) the. seller delivers the goods to a 
carrier oi* other bailee for the purpose of transmission 
to the buyer without reserving the right of disposal ; 
or (ii) if the buyer or his agent lawfully obtains possession 
of the goods ; or (iii) if the seller waives his lien (a;). 

Sloppaye in transiiu differs from hen ehiefly in two 
points : (i) it can be exercised only when the buyer is 
insolvent ; and (ii) only when the goods have left the 
possession of the seller. It is tlie right conferred on 
the unpaid seller who lias parted with goods to stop 
them, on insolvency of the buyer, before tlicy have 
reached the buyers actual or constructive possession, 
and to resume possession of tlu^ goods and retain them 
until payment or tender of the price (y). 

The general result of the 8tf)ppage is t<> restore the 
right of possession t<r the vendor ; to place liim, in fact, 


(r) »S. ii. A , H. 41. 

(«) Ibid., 8. 02. 

(/.) Ibid., H, 42. 

(ti) Sec Valpy v. OnkiUy (1S5I), 10 Q. H. !HI, 

(X) S. G. A., 8. 43. (y) Ibid., ». 44. 
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in a pobitiou aimilar to that which he had lost by 
parting with tlie goods. The sale is not thereby 
rescinded (z). “ If, for instance, tiio original vendor 
sell when he ought not, they may biing a special action 
against him for the injury [the buyers] sustain by 
such wrongful sale, and recover damages to the extent 
of that injury ; but they can maintain no action in 
which the right of property and l ight of j)ossession are 
both requisite, unless they have both those rights ” (a). 

The right is more than a mere lien ; “ it grows out 
of [the vendor’s I original ownerslii]) and dominion. 
... If goods are sold on credit, and nothing is 
agreed upon as to th«5 time of delivei ing the, goods, the 
vendee is immediately entitled to the possession, and 
the right of posse-ssion and the rigiit of property vest at 
once in him ; but his right of possession is not absolute ; 
it is liable to be defeated if he becomes insolvent before 
he obtains posse-ssimi ” (6). 

The right can be exercised only against an insolvent 
buyer, the insolvency being a matter to ho determined 
on the facts (c). The vendor may take time by the 
forelock, and stop the goods before actual insolvency ; 
but if, at the termination of the voyage, or at the date 
when delivery i^ tlue, the buyer proves solvent, the 
vendor must deliver, and may further he liable for 
expenses (d). 

It is only during traiisitus that this right of stoppage 
exists ; it is therefore important to define when the (*) 

(*) S. G. A., 8. 48 (1); ttml see iioU« to lAtkharrow v. Mason 
(17U3), 1 Siu. li. rd.) |)j>. 77- ft seq. 

(а) Baylky, J., in liloxam v. <So«</(T,'»{182r)),4 B. & C. ^>41. at {>. 949, 

(б) Ibid, at p. 918. 

(c) “ lasolveiicy is dctiiUHl, p. 277, 

(d) Tht Constaniia (1807). 6 Hob. Ad. R. 321. 
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transitus bej.aiis iiucl when it ends. It is jirevidcd by 
the Act tlmt shall bo deemed to be. in tnwfsitu 

from the time when they uie delivered to a carrier or 
other bailee for the purpose of tramsmissiim to tlie buyer, 
until the buyer, or his aj^emt in that behalf, takc.^ delivery 
of them from such carrier or other bailee (r). 

In every case an imiuiry must be matb^ into the 
particular facts, as the que.stioii is really one of the 
intention of the ])arties ( / ) ; vjj.. - - 

Goods delivered to a earner qua carrici' traiisitus 
coutimies. 

Goods delivered to acairier quAi wanhouseman for the 
buyer— trausitns oikIb. Hut not until the carrier 
ackiiowled]L?cs to the buyer or his aiicnt that he 
holds for him (q). 

Goods delivered to the buyer’s servant tiansitus 
ends. 

Goods delivered to the ma.st<‘r of tln5 buyer’s ship — 
trausitus ends. If the ^oods art* deliveretl U) a 
sliip chartered by the buyer, it is a question 
depending on the facts of each paiticular case 
whether they are in the posHe,s.sion ol tlie master 
an a carrier, or as agent f«)r the. buy»'r {li}. 

When the buyer takes pos8e«s.siou ol the goods away 
from the carrier (i), even against the caiiier’s will, 
and though the destination is not re-ached (A;) 
transitufi ends. 

(fi) S. (J. A., 8. 45 ( 1). 

(/) 8oe remarks of .Jksskl. M.K., m Mtrcfiant Hunkituj (-o. v. 
Pheenix Bessemer Sfal Co. (1877), 5 Ch, IX 205, 210; and o( ■ 
Mathkw, J., in Betlull v. Clark (1887), 10 Q. li. i). 558. 

(?) S. 0. A,. «. 45 (3). 

(A) Ibid., 8. 45 (5). 

(») Ibid., «. 46 (2). 

[k) London and Norik W(strrn Rail, Co. v. BarUeU (1802), 7 
H. AN. 400 ; 31 L. J. Exch. 02. 
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When the carrier or bailee wrongfully refuaes to 
deliver the goods to the buyer or his agent in that 
behalf—transitus ends (1). 

If the buyer or his agent in that behalf takes posses- 
sion of part of the goods, the eircunistances being 
such as to show an intention on the part of the 
vendoj’ to retain the rest, the right to stop in 
transitu as to these remains ; if such as to show an 
agreement to give up possession of the rest, the 
right to stop has gone (wi). 

Two further points arise Jierc— what is a suflicicnt 
taking possession f and what is a destination ? 

The buyer, according to one conception of con- 
structive pfjssession, has it immediately the goods are 
delivered to a common carrier, or to a special carrier 
named by him, but if this is possession, it is not such 
as to defeat the right of stoppage. For this there must 
be actual possession, or another kind of constructive 
possession by the vendee — i.c., when the goods have 
been delivered by the carrier, and have reached the 
hands of an agent to the vendee to be held at his 
disposal ’’ (n). Actual possession raises no difficulty, 
but it is often hard to state whether a delivery is such 
as to give a constructive possession to the buyer. A 
leading case is tliat of Whitehead v. Anderson (o) ; 
there the assignee of the bankrupt buyer went on 
board a vessel on which was timber consigned to the 
buyer ; he touched it and told the captain he was there 
to take possession of the cargo, but thc'captain did not 

(j) B. G. A., 8. 46 («). 

(m) Ibid,., 8. 46 (7). 

(*) Brett, L.J., in Kendal v. Mar9haU (1883), 11 Q. B. D. 366, 
864. 

(o) (1842), U M. & W. 618. 



Kiobts of Seller. 


281 


assent to hold them on these terms. It was held that 
no constructive possession arose, in the buyer, and that 
the ri^ht of stoppage did not cease. And generally, if 
the carrier doea not hold the goods as agent for the 
consignee, owing further duties to liiin than those of a 
more carrier, he cannot ac(piiro possession for such 
consignee. If, however, lie becomes, witli his own 
consent, a storekeeper for the consignee, he can accpiire 
such possession. 

It is not difficult to say when the goods liave reached 
their destination when they are sent direct between 
consignor and c<msignce, but there is moi(‘. uncertainty 
when the goods, though not yet arrived at tlicir ultimate, 
point, liave rcacheil an int-<u*mediate place of r<‘st - 
A. scads goods to London to be forwarded to Hamburg ; 
is Ijondon or Hamburg the destination '( In Dixon 
Balduen (p), Lord Ellenborolmju stati'd that : “ The 
goods had so far gotten to the end of their journey, that 
they waited for new orders from the purchaser to put 
them again in motion, to cominunieaie to tliern another 
substantive destination, ami that without sneli orders 
they would continue stationary.’’ and this he considered 
to mark an end to the transitu.s. Some recent cases 
illustrate the point and support the above test. In Ex 
imle Miles ( 7 ), an agent in England bought goods for 
a Jamaica firm, the vendors being aware of the re^sidence 
of the firm. The agent asked the vendors to send the 
goods to certain shipping agents at Southampton for 
shipment by a certain vessel, and this was done. The 
“ particulars for clearance ” w^cre sent, and the vendors 
asked the shipping agents to ** forward as direcledf*^ 
but the name of the consignee and the destination were 
ip) 5 EmI, 175, 180. P/j (1885), 15 Q. li. D. 30, 
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communiratod not, by the vendors, but by the buyer’s 
aj^ent, and the bills of ladiujy; described the latter as 
consii^uor. Tlui court held, so far as related to the 
vendor’s right of stoppage, that the transitus ended at 
Southampton. Buktt, M.R., said: “As a matter of 
business, it is impossible to say that (the shipping 
agents] could properly have shipped the goods for 
Jamaica without receiving further orders as to the 
person to whom they were to ship them. They 
were to receive directions from the purchasers as to 
the person to whom they were to shij) tliem, and th(^ 
purchasers were to communicate to them another 
substantive destination. . . . The case, therefore, 
seems to me to be within the authority of Dixon v. 
Baldwen ” (r). So in Kendal v. Marshall (s), it was 
decided that where goods are sent by an unpaid vendor 
to a forwarding agent, who is instructed as to the 
ulterior destination by the buyer, the right of stoppage 
is lost when they reach the agent. On the other hand, 
in Beihell v. VUtrk (t), the buyers purchased goods of 
the vendors, who resided at Wolverliampton, and sent 
them a consignment note as follows : “ Please consign 
the 10 hhds. hollow-ware to the Darling Downs, to 
Melbourne, loading in the East India Docks. To come 
up at once.” The buyers became insolvent and the 
vendors stopped the goods, but not until they had been 
put on board the Darling Downs. The question arose, 
was the transit at an end I and the courts unanimously 
decided “ No,” Lord Esher, M.R., laying down this 
principle : ” AVherc the transit is a transit wliich has 

(r) (1804), 5 East, 175; and see Vidpy v. (18^47), 4 C. B. 

837. 

(s) (1883), n Q. B. 1). 

(t) (1887), 19 (i. B. D, 553 ; and (1888), 20 Q. B. D. 615. 
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been caused eitluu* by the terms of the loiitracl., or by 
the directions of tJic purchaser to the vendin', the lif^lit 
of stoppage In trttmilu exists : but. li tlie goods are not 
in the hands td the carrier by reason (‘ittuM- of the tinms 
of the contract, or of the directions ol the [nirchaser to 
the vendor, but an) m //*o«A//aaftei wards in consetpiencc 
of fresh directions given by the pui'chasin' for a new 
transit, then such transit is no jjurt. of tlu* oiiginal 
transit, and tlie riglit to stop is gone “ (//). 

Tliere is no jiarticadar form ot pioccduie reijuired in 
tile exercise of the rigid. Simple notici* to tlie. carrier 
is enougii. but it must be given to tlie })erson actually 
in po.ssession (t'jj., the ship’s master), or if to an 
employm* of such person (c.//., shipowner), then in time 
to allow, with the exercise of reasonable iiiligenc(‘, the 
person in charge to be <*ommunicate<l wdih (r), and it 
has been questioned whether or no there is any duty in 
the shipowner to coinmunicat(‘ with tin? master (/y). 

Rights aiid Duties of Carrier . — Where goods have been 
stopped in transitu, the carrier must re-deliver the goods 
to, or, according to the directhuis of, the. seller (/), and 
on the other hand the seller c<»mes under an obligation 
to take possession of the goods and t<> pay the freight and 
all attendant charges thereon (^). 

But altliough as between the unpaid seller and the 
cariicr, the latter is entitled to bo paid the charges due 
in re.spect of the carriage of the particular goods, the 

{u) also Kz part* RoMX'fur ('turn ('luff ('o. (JsTfl), li ( h. J). 
5a0; Coates v. Uailton (IH27), 0 B. A 422 ; Lyov^ v. UoJfauwj 
(1800), Irt App. Vm. :bm. 

{X) a. G. A„ 8. 4«. 

(ij) Ex park Falk (1880). 14 Ch. U 440 ; 7 App. Cm. DTIl, ..8.^^ 

(j) lioiih as. Co., Ltd, V. Cargo Fkci Iron CV>.,[I01S| 2 K. B. '>70, 
C.A. 
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carrier is not entitled to assert any general lien which he 
*may have acquired as against the consignee in priority 
to the seller’s right to stop in transitu (a). 

Rights of Third Parties. — The vendor’s right is superior 
even to that of a judgment creditor who has attached the 
goods {b). Neither the right of lieu nor the right to stop 
in transitu is defeated hy any sale or other disposition of 
the goods which the buyer may have made without the 
seller’s consent (r), liut if a document of title to goods, 
e.g.y a hill of lading, has been lawfully transferred to 
any person as buyer or owner of the goods, and that 
person transfers the document to one who takes it in 
good faith and for valuable <’onsideration, then if such 
transfer was by way of sale the right of lien and sto|)page 
m transitu is defeated (c). The same effect is produced 
whether the transfer be made by the vendee or by a 
mercantile agent, “ entrusted witli the bill of lading.’' 
A bona fide transfer by way of pledge of the document 
of title will defeat the right to a certain extent ; the 
unpaid seller’s right is subject to that of the bona fide 
transferee for value (d). If, therefi^rc, the vendee retains 
any property in the goods, tlie vendor may ox<*rcise 
his right against this ; e.g., in In re Westzinthus (c), 
L. & Co. were indebted to H. & (o. to an amount of 
£9,271, and H. & Co. held as security a bill of lading 
and certain other property ; L. & Co. became bankrupt, 

(tt) United States itkd Prvduck Vo. v. GrecU Wtskrn Bail. Co, [191ttJ 
I A. C. 189. 

(6) Smith V. Ooets (1807), 1 Camp. 282. 

(c) IS. G. A., 8. 47; Licldmrrow v. Manon (1793), 1 Sm. L. C. 
(12th cd.) 729. ; 8CO also Cahn v. PiKketfn Brudol, ek. Co., Limikdt 

' aiile, p. 251. 

(d) S. 0. A., 8. 47 ; Lickbarrow v. Mmon, aupra. 

(«) (1834), 5 B. & Ad, 817, 
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and the unpaid vendor stopped the floods ; it was 
decided that after the payment of if. k C'o. the stoppage, 
was j(ood, and tliat the vendor had a ri^ht to insist that 
H. & Co. should first he paid out of the security otlier 
than the ^oods represented by the bill of ladin^^ and 
that in the case only' of insufficiency of value of such 
other security sluudd they re.s(u*t t<> the .security of the 
jUoods. In Kemp v. Falk(f). Ijord Blackburn said: 

“ The unpaid vendor’s riuht, except so far jis th(‘ interest 
had pa.H.sed by the pled^in^ of the hill of lading to the 
]>led^ee or the mort'fa'^ee, whichevfu* it was. (uiabled 
the unpaid vendor in equity to stop in transitu every- 
thing which was not cove.red by that pledge. That was 
settled and has been considered law, or ratJier «M]uitv, 
ever since the case (»f In re Weslzhithus. end has been 
aflirnu'd in SjxiMiiu/ v. Rmlmj, and I have no diuibt it 
is very good law upon that point.’* 

So far has the vendor’s right been taken, that it has 
been held that where goods have been sub-sold, but 
the bills of lading not ac.tually t raiisferred, if the 
transitus is not ended, the vendor may stop them (</). 

Re-sale of Goods subjected to Lien or Stop^Kige in 
Transitu. 

As the contract of sale is not usually re8cind<*d by the 
exercise of the right of lien or of stoj)pag«^ in transUn^ 
it follows that, a,s a rule, re-sale is not allowable. But 
if, notwithstanding this, the unpaid wdler re-sells, the 
new buyer acquires a got)d title as against the original 
and defaulting buyer (A). In certain (>uHes the unpaid 

(/) (1882), 7 A|)|>. Cah. 67:1; ftiMl see tijwldtmf v Rudiruj (J840), 
OBeav. 37« ; 1.7 L. J. Ch. 374. 

(jr) Kemp V. Fnlk (1882), 7 App, Ciw. 573. 

(A) S. O. A., ». 48 (2). 
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vendor is entitled to re-sell, viz., (i) where the right 
•was expressly reserved in the contract of sale (i) ; 
(ii) where the goods are perishable {k ) ; or (iii) where 
the unpaid seller gives notice to the buyer of liismtention 
to re-sell, and the buyer does not, within a reasonable 
time, pay or tender the price (^). In these cases the 
seller may re-sell and claim damages for breach of 
contract. 


Transfer of the Proj)erty. 

ft is ofte,n necessary to determine at wliat exact point 
of time the property in goods passes to the purchaser, 
and more especially as, in the abseru'o of [igreement to 
the contrary, and wlnu-e muther party is in default, the 
risk, as a rule, lies on the owner : res peril domino (m). 
The cardinal question whe.n the goods are spccihc, or 
ascortaim'd is, what is the intention of the parties ? If 
an answer to this can be. obtained, the time when the 
property passes is fixed by that answer, for the intention 
of the parties governs the matter (n) ; and where that 
intention does not otherwise appear, the following are 
rules for ascertaining it : 

Sale of Specific ChaUels.— (\) When a given speci- 
fied thing is sold unconditionally and in a deliverable 
state (o), the property passes to the buyer at the time 
of sale ; c.g., if I go to a shop and buy a certain book, 
on the completion of the bargain the book is mine (p). 

(<) S. G. A., 8. 48 (4). (m) Ibid., a. 20. 

(*) Ibid., ». 48 (3). (n) Ibid., s. 17 (1). 

(o) That is, state in which the buyer is bound to accept (tbid., 
,62(4)). t 

(p) Ibid., a. 18, r. 1. 
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The seller may bo entitled to retain the thiiiji; sold nnlil 
he receives the price, but this ri^ht arises from lion, and 
not from any rij^lit of property. “ Whore by the contract 
itself the Vendor appropriates to the vendee a specific 
(chattel, and tlie latter thereby agrees t^) take that 
s})ecitic (diattel, and to pay the sti|)\dated price, the 
parties are then in the same position that they would 
be after a delivery of jL?oods in pursuance of a ;;eneral 
contract (r/). Thus, A. bou^dit a ^dveu stack of hay 
for a sum payable on .a future oc(;asiou ; and it was 
held to be a sale passin*^ the immediate pro]>e.rty (r). 
The practical result of this would be that the hay would 
n^main at the risk of the purchaser, though in the 
absence of special aifreernent he could not removt' it 
until he had paid the price. 

(ii) When the uoods are sold specifically, but the 
seller is bound to do somethinj^^ to them for I he pur})ose 
of ])uttiiV4 them into that state in wliich the purchaser 
is to ])e bfuiml to accept them, that is, into a deliverable 
state, in the absence of circumstances indicatin^^ a con- 
trary intention, the property doe,s not pass until such 
thin<^ be done, and the buyer ha.H notice theieof (a). 

For instance, if the seller is to deliver the j^oods at 
a particular place, the property passes only when they 
are delivered there (f). So, also, if the thing sold, 
though specified, is not yet in existence, or is only 
partially finislied, c.f/., a tiling to be made to order, the 
buyer obtains the proprietorship only on completion (of 
course, in the absence of agreement, express or implied, 

(g) Parkk, J., in iJixon v. yat*^ (1833), 5 It & A»l. 313, 340. 

(r) Tarling v. Baxier (1827), 0 It & 0. 3fi0. 

(«) 8. G. A., 8. 18, r. 2, 

(1) CocxRVB.v, (\j,. ill CalcuUa Co, r, De Mattui (1803), 32 V. J. 
Q. B. 322, 
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to the contrary) ; e.g., in Clarke v. Sfence (w), R. 

agreed to build a ship, to be paid for by instalments at 
periods coincident with certain stages in its building. 
Two instalments had been paid when B. became bank- 
rupt, and the point at issue was, to whom did the 
vessel belong ? And the court stated that “ until the 
last of the necessary mat/crials be added, the vessel 
is not complete, the thing contracted for is not iii 
oxisteiic-e. . . . And we have not been able to find 
any authority for saying, that while the thing con- 
tracted for is not in existence as a whole and is in- 
complete, the general property in sjich i)arts of it as 
are from time to time constnud-ed sliall vest in the 
purchase!*, except the above passage in Woods v. 
Russell ” (i;). In this particular cas(^ it was decided 
that the payment by instalments evidenced an inten- 
tion to take and give property in the thing, so far as 
it was c(mst.ructed at the time of payment of each 
instalment. In a subseipicnt case, Parke, B., said : 
“ A chattel which is to be delivered in Juturo docs not 
pass by the contract ” {y). 

Tlie rule under consideration applies only if the work 
to be done upon the thing is to be accomplished before 
delivery, e.g,, it will not apply if a vendor agrees to do 
certain repairs after delivery (s) : and further, only if 
the something to be done is t-o be done by the vendor. 
An agreement by the buyer to do something to the 
goods — and such is conceivable -dc^es not affect the 
passing of the property. 

(tt) (1830), 4 A. & E. 448. 

(x) Roe this cftsc, (1822), ii B. & Aid. 043. 

(y) Laidler v. Burlin^on (1837), 2 M. & W. 002. And when there 
ie ft question whether the case is one of sale or work, see Anglo- 
Egyptian Navigation Co. v, Bennie (1875), L R. 10 C. 1*. 271. 

(s) See Creaven v. Hepke (1818), 2 B. A Aid. 131. 
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(iii) WHere anythin" remains to be done to the 
goods, for the purpose of ascertainiiin tlic price, as by 
weighing, measuring, or testing tlie goods, wliero the 
price is to* depend upon the quantity or quality of the 
goods, the performance of these tilings with notice to 
the buyer shall be a condition precedent to tlu! traiLsfer 
of the property, although the individual goods be ascer- 
tained, and they are in the state in which they ought to 
be accepted (a). 

This refers most probably to an\' weighing or 
measuring by the vendor, and is thus a particular case 
of rule (ii) ; e.g., in Simmms v. (/>), a specilied 
stack of bark was sold at £0 per ton. and a [)ortion 
thereof was weighed and taken away ; it was decided 
that the property in the remainder had not passed 
liccauso it was to he weighed, and ‘‘ the concurrence 
of the seller in the act of weighing was necessary.” 
But in Parley s . Bateti (c), the buyer was to weigh the 
goods at his own expense, at a machinf* past wdiich they 
would b(5 taken in transit ; and it was decided that here 
the property did pass, and an opinion w'as cx{)rossed 
that if the weighing or measuring was U) be done by 
the buyer, the property would, as a uiattm- of law, 
always pass. 

(iv) Where the buyer is by contract bound to do 
anything as a condition, cither precedent or concurrent, 
on which the passing of the property defieiids, the pro- 
perty will not pass till the condition be fulfilled, even 
though the goods may have been actually delivered 
into the possession of the buyer ; e.g,, if payment and 
delivery are to be concurrent and by mistake goods are 

(o) S. G. A., s. 18, r. 3. (6) (182S), 6 Ii. & C. 857. 

{c) (1865), 2 U. A C. 200. 
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delivered before payment, the goods may be demanded 
back (d). 

(v) VVlien goods are delivered to the buyer on 
** approval ” or on “ sale or return ’’ the property in 
them passes tr> the buyer when (1) he signifies his 
ap}>roval or acceptance to the seller, or docs any other 
act adopting the transaction ; or (2) if without giving 
notice of rejection he retains the goods beyond a time 
fixed by agreement or beyond what, in view of all the 
facts, is a reasonable time {e). 

If the b\iyer pledges the goods, he does aii “ act 
adopting the transaction ” ( / ), but the pro])erty will not 
pass if the goods are fraudulently pledged by a person 
to whom the buyer has delivertnl them for a special 
purpose which is consistent with the terms of his 
contract and the ownership of the seller (//). 

Sale of an Unspecified C half el, — The contract is here 
merely an executory agreement, and until the goods 
arc ascertained (A) the property does not pass. Such 
cases w'ill include those, which were described as 
“ a bargain for a certain quantity, ex a greater rpian- 
tity ” (i) e.f/,, sale of so many tons of luiv out of a 
certain year’s products Jbit where the goods have been 
chosen out of the bulk, and being in a deliverable state, 
are unconditionally appropriated to the contract, either 
by the seller with the Uvsseut of the buy<“r, or by the 
buyer with the assent of the seller, that which was 
formerly a mere agreement to sell becomes an actual 

(d) Per Bayi.ey, J,, in Uifihop v. ShUlito (1819), 2 B. & Aid. 329 n< 

(e) IS. G. A., 8. IS. r. 4. 

(/) Kirhham v. Attenborough, |1897J 1 Q. B. 201. 

{g) BViwfr v. GiU, [1906] 2‘K. B. 172 ; llOOOj 2 K. B. 574. 

(A) S. G. A., 8. 10. 

(i) GUUtl V. mu (1834), 2 C. & M. 530. 
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sale, and the property passes (A"). If the seller sends 
notice of appropriation to tin? buyei’ and the hitter does 
not reply promptly, it must he infenred that he assents 
to the appropriation and the property in the {^M>ods will 
be deemed to pass on the expiratif>n of a reasonable time 
after receipt of the notice (/). 

A (|uostiun of some difficulty arises, when it is i ivpiired 
to settle who has the ri^ht of appropriating^ -say, that 
A. ordoi's of B. noo pomids of a oiven kind of sugar, 
here it is usual for B. to select Irom the bulk the par- 
ticular portion of sn.^ar bought, hut it is not always so 
easy to determine. Blackburn hi) s down this rule (m) : 
'* Wlien from the nature of an agreement an eleclion is 
to be made, the parly who is by th<‘ agreement to do the 
first act, which from its nature cannot he done till the 
election is determined, lias authorii) to make tiie choice 
in order that ho ma\' perform his part of the agn‘emont ; 
when onct*. lie has performed the act. the choice has been 
mad(5 and tlie election irrevocal)ly determined, lint till 
then he may change his mind “ : c.//,, if the pun'-hasor is 
to sejid for and take away a certain numher of bricks 
out of a stack, as he camiot do this until ajipropriation, 
he has the right to ;,elect ; if the. s(*lle,r is to send them, 
ho has the right of appropriation. 

In CalciUia Co. v, De Malton (fi), < oals were to be 
delivered by the defendant at Hangoon, arui for that 
purpose were 8hipp«*d from Ismihin to that port ; in 
accordance with his contract, the defendant gave the 
bill of lading and the policy of iiLsnraiice Uj the company. 
Lord Blackburn said : “ Ah soon as De in 

ik) 8. (i. A., H. IS, r. 6. 

(/) Pigmilaro y. Gilrt/t/, f I919J 1 K. B, 459. 

{m} KlAokburn on S»lo» (3rd ©d.), p. 139. 

(n) (1853), 32 L. J. Q. B. 322. 
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j^tsuance of the stipulations, gave the company the 
policy and bill of lading, he irrevocably appropriated to 
this contract the goods that were thus shipped. ... So 
that from that time what had originally been an agree- 
ment to supply any coals answering the description 
became an agreement relating to tliose coals only, just 
as much as if the coals had been specified from the first.” 

The above rules are those that generally prevail, but 
in many instances they are passed over in accordance 
with the intention of the contractors. “ There is no 
rule of law to prevent the parti(;s in cases like the present 
from making whatever bargain they please. If they use 
words ill the contract showing [an intention] this inten- 
tion is effectual ” (o). In Yoiin^j v. Matthews (p), a 
purchaser of bricks sent liis agent with an order for 
delivery, and the vendor’s foreman declared his inten- 
tion of delivering whenever he could get rid of a man 
who was in possession under a distress ; he then pointed 
to various clumps, consisting of bricks, some unfinished, 
some finished, as those from which the delivery should 
be made. It was decided, on these facts, that there had 
been a sufficient appropriation, and that the property 
aad passed. Erle, C.J., said ; “ The well-known 
general rule that the property does not pass to the 
buyer while anything remains to be done by the seller, 
either to complete the goods or to ascertain the price^ 
does not therefore apply to the present case. There is 
no doubt that the parties could pass the property in 
all the bricks, whether finished or not, if such was their 
intention.” 

So if the vendor retains a jus disponendif this will 

(o) Lord Blackbvrs in Cdcutta Co\ v. l)e Mattos, supra, 6m| 
Cnstk V. Playjord (1872), L. R. 7 Ex. 98. 

(p) (1867), L. R. 2 C. P. 127. 
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show an intention not to part with the property in tho 
goods till tho happening of some .sperified event (y), 
generally until payment of the price. Whore goods are 
shipped, and hy the bill of lading the goods are deliver- 
able to the order (»f the seller, the seller is prima facie 
deemed to reserve the right of disposal (r) ; and that 
absolute power of disposal is not lost, even if the i*on- 
signee offers to accept bills tn- to pay the })rice (#). 
But this presumption will be rebiitteil if on the facts it 
appears to have been the intenlhm of the parti(‘s tliat 
tlie property irj the cargo slnudd pass to the buyer on 
shipment ; where the sellers have, only taken the 
bills of lading in their own name to j)ieserve their 
lien (/). If a purchaser receives the bill of lading 
Ujgether with a l)ill of exchange for acceptance, this is 
evidence of intention on the part of the vendor not to 
part with the goods till lujoeptance of the hill («) ; but 
iipon aece[»tanee of the bill or payment of the. juice, the 
property will vest in the buyer, tln^ seller’s conditional 
appropriation of the goods havim* tlieiehy luicome 
unconditional (,v). 


Salks by Auction. 

When goods are sold by auction eucli lot is primA 
facie deemed to be the subject of a sejiarate contract of 
sale. The sale is complete when the. hammer falls, or 


{q) 8. a. A., f. 19. 

(f) Ibid., fl. 10 (2); and m-*' Wail v. linker (1818), 2 Exeh. 1; 
Turner v. Trustees of the Liverpool l)ocks (18fil), 8 Kxch. 043. 

{*) 8cc caaeg in the last mXo, and also Corros, L..I,, in AUrahita v* 
Imperial Ottoman Bank (1878). 3 Ex. 1)., at p. 172. 

’(0 The Parchim, flOlSJ A. C. 1.07. 

(tt) S. G. A., ». 10 (3) ; Shepherds. Harrison ( 1871 ), L. K. 0 H. In. 

lie. 
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os otherwise custoniary, and after that time the hid 
Daay not he le.tractted. Tl>e miller er his ai^ent may hid, 
but only if an oa' press mUilii-ation to that effect is 
given ; a (umtraveution of this rule malvcs tlie sale 
fraud\dcnt. I’he. seller may notify that he has placed 
a reserve [)rice on the goods (;/). 

(jy) »S. (». A,, M. fiS. Ah to juidionocTH, h«-c uhle, p ISS. 
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A NKCOTIAIILK iiistriini<*nt. Ikih ddint'd by his 

Honour Jud^e Willis. K.C.. as ” oiio iln' juojuMty in 
wliicli is ac(juir(“d by any ono wlu) takt's it bona fide, 
and for value, notwit list aiidinf^ any ilefiM-t of title in 
the j)erson from wlioin he took it : from whieli it lollow'S 
that an instrunient cannot be ne.uotiabb* unless it is 
Riieh and in such a state that the Inu* owner could 
transfer the contract- or enu.ULteinenf i-ontuined there- 
in by simple delivery of the instriunetit ” ('*)• This 
definitioti involves the billowini; eharaeteiist ies of a 
ne-notiable instrunnmt, viz. : (i) Proper; y in it jiaRHCS 
from hand to jiand by mere delivery ; (ii) the liolder 
in due course is not prejudiced hy defi'cts of title of his 
transferor or of previous Iiold(‘rs : (iii) he can sue in 
his owm name ; (iv) he is iu*t afTect(‘d by certain defences 
which mi^iht be available auamst previous lioldcrs, 
e.g.y fraud to which he is no party (/>)• TbLs may be 
illustrated by examples : A. owes B. £o(K) ; he gives a 
written recognition of the debt say the shortened form 
of acknowledgment knowm as an 1. 0. U. The debt 
evidenced by tliis cannot be handed on to C. so as to 
enable C. to sue on it, unless it be assigned in writing 
and uiileas A. receive.s a written notice of the transfer ; 
even then any defence good against B„ e.g., no con- 
sideration, will be good against C. But if A. gives B. 

(<i) Willis on Negotiable Ijwtminenta (1st cd.), p. tL 

(6) See w.r Bowkk, L.J., in Simnutiu v. London JoirU Stock Bwnk, 
[1S91J 1 di., at p. 294. 
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a bill of excliansje payable to bearer for £500, then 
when C. gets the bill from B. he can sue A. without 
giving special notice of tlie assignment, and if he is a 
holder in due course, he is not liable to be defeated 
by any defence personal to B., c.g., fraud by B. in 
obtaining the bill from A. 

The character of negotiability does not attach itself 
to every instniment, but only to those which have 
obtained it either by mercantile custom or statute. 
AVhether or not a document is negotiable is in many 
cases a cpiestion of fact to be proved by evidence ; in 
some cases instruments are, as a matter of law, recog- 
nised as negotiable. Bills of exchange, promissory 
notes (including bank notc.s). (^hecpies, Exchequer hills, 
East India bonds (c), circular notes (d), dividend 
warrants, share warrants (c), debentures payable to 
bearer (/), and certain scri]) and bonds, art*, negotiable. 
On ' the other hand, post olliee orders (g), share 
certificates and transfers (4), and the bulk of scrip 
and bonds, are not negotiable ; an I. 0. U. is not 
negotiable, nor usually is an ordinary letter of credit. 
Doemnents of title to gootls have some of the cliaraeter- 
istics of negot iability (i). 

The list of negotiable iiistriimcnts may increase, as 
the law recognises instruments as negotiable when they 
are transferable by delivery and arc regarded by custom 

(c) India Company Bomld Art, ISI I. s. 4. 

(d) Confians Quarry Co. v. Pnrkn (1808), L. R. 3 C. P, 1 ; Chalmers 
(7th Ml.), p.3fil. 

(e) IfeM, Hale Co. v. Alexayulria Water Co., Limited (KK>5), 
21 T. L. R. 072. 

(/) Sec p<wt p, 304. 

iff) Fine Art Society r, Union Bank (1886), 17 Q. B. D. 706. 

{h) Chalmers on Bills of Exchange (8th etl.), p. 370 ; Symn y. 
Uforih British Australasian Co. (1863), 32 L. J. Exoh., at p. 278. 

(♦) See ante, |>p. 284, 286, and post, p. .306. 
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m negotiable. contrary pnutico woiiM bo “ founded 
on the view tliat the law merchant ... is fixed and 
Btereotyptni, and incapable of being expandinl and 
enlarged ho as to meet the want« and requirements of 
trade in th<‘ varying eireumatan(‘es of commerce ” (i), 
and though the greater or less time during which a 
custom has existed may be mati*rial in determining how 
far it has generally prevailed, if a usiige is once shown 
to be universal, effect will he given to it, though it may 
rmt have formed part of the law merc'liaiit iw previoiusly 
recognised and adopted by tlie <‘ourt.M (/). The de,cision 
of Kknnkdy, d., in Bechuanahtid Exjihralwn Co. v. 
London Trodimj Bank (m), shows that the class of 
negotiable instruments may be enlurgisl by the growth 
of mercantile custom. It was held in that case, ujjon 
proot by evidence adduced in court of nscent usages in the 
mercantile world, that debentures payable to bearer 
issued by an English company in England were negoti- 
able instruments. 

NeyotuMU}/ oj Bills of Exchatufi', Promismry Motes, 
Bank Notes, Exchequer Bills, and Vluiques- An Goodwin 
V. Hobarls {n), CYickhurn, (\J., shows the origin of 
the negotiable character of these instnimcntH. He 
says : “ Bills of exchange are known to he of (tom- 
paratively modern origin, having been first brought into 
use, so far as is at present known, by the Floreutinoa 
in the twelfth, and by the Venetiausi about the 

ik) Ooodwin v. Jtobartj (1B76), L. R. 10 Ex., at p. 346; J App. 
Cm, 476 ; Simmons v. London Joint Stock Bank, 11S92] A. C. 201. 

(l) Qooiwin v. Rdbaris (1875), L. R. JO £x., at p. 3^. 

(m) [1808] 2 Q. £. 658 ; 3 (V,m. Cm. 285 ; Edelstein ^. SchuUr dt 
Co*t [1M2] 2 K. B. 144 ; 7 Com. Ca^. 172. tiec further, jtod, p. :i05« 

:») (1876), L. R. 10 Ex. 337. 340. 
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thirteenth century. Tlie uae of them gradually found 
its way into France, and, still later, and but slowly, into 
England. . . . According to Professor Story, ‘ the 
introduction and use of bills of exchange in England . . . 
seems to have been founded on the mere practice of 
merchants, and gradually to have acquired the force of a 
custom.’ W ith the development of English commerce 
the use of these most convenient instruments of com- 
mercial traffic would of course increase, yet, according 
to Mr. Chitty, the earliest case on the siibje(;t to be found 
in the English books is that of Martin v. Bourne (o), in 
the first (d James 1. Up to this time the practice of 
making these bills negotiable by indorsement had been 
unknown, and the (earlier bills are found to be made 
payable to a man and his assigns, tliough in s(»me 
instances to bearer. But about tins period, i.e., at the 
close of the si.xteenth or the conunoncement of the seven- 
teenth century, the practice of making bills payabh^ to 
order, and transferring them by indorsement, took its 
rise. Hartmann, in a very learned work on bilk of 
exchange, recently published in Germany, states tliat the 
first-known mention of the indorsement of these instru- 
ments occurs in the Neapolitan Pragmatica of 1607. 
Savary . . . had assigned to it a later date, namely 
1620. From its obvious conveiiioiice, tliis practice 
speedily came into general use, and, as part of the general 
custom of merchants, received the sanction of our courts. 
At first, the use of bills of exchange seems to have been 
confined to foreign bills between English and foreign 
merchants. It was afterwards extended to domestic bills 
between traders and finally to bills of all persons whether 
traders or not. [See Chitty on Bills (8th ed.), p. 13.] 
( 0 ) (UR«), Oro. Jao. 6. 
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** In the meantime, promifisory nntei» had also (onic into 
use, differing herein from bills of exchange, lliat they 
were not drawn upon a third party, but eontaimnl a 
simple promise to pay by the maker, resting therefore, 
upon the seeurity of the maker alone. They were at first 
made payable to bearer, but wlten the pracdico of making 
bills of exelianire payable to order, and making them 
transforabh^ by indorsement, had once become (►stab- 
lished, the practice of making promissory m)tes payable 
to order, ami of transfeiiing them by indorsenomt. jis luid 
been done with bills of exchange, speedily prevailed, 
and for some time the courts of law acted upon the 
usage with rebueiieo to promissory notes, as well as 
with reference to bills of exchange. In l()8d. in the 
case of Shvldan v. IleMluy (p), an action was brought 
on a note under seal, by which the dcfjmdant promised 
to pay to bearer and it was ol)jecte(j that the 

note wa.s void, because not made payable to a specific 
person. But it was said by the c«)urt. ‘ Trnditio facit 
chtirUm loqui, and by the delivery lie (the maker) 
expounds the person before meant ; as wlum a merchant 
promises to pay to the bearer of the note, any one that 
brings the note shall be pahl.’ Joses, J.. said that 
‘ It was the. custom of merchants tliat niade that 
good ’ . In Williams v. WiUiam (r). where 

the plaintiff brought his action as indors(‘e as against 
the payee and indorser of a promi.ssory not4*, declaring 
on the custom of merchants, it whs objected on 
error, that the m>te having been madcj in London, the 
custom, if any, should have laid as the custom of 

(p) (1081), 2 Show. ISO. 

(g) otee Bromwirh ?, Lloyd (1097), 2 l^tw. 1682. 

If) (I(t93), C»rth. 209. 
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London. It was answered ‘ that this custom of 
merchants was part of the common law, and the court 
would take notice of it ex ojjicio, and therefore it was 
needless to set forth the custom specially in the declara- 
tion, but it was sufficient to say that such a person 
secundum usum el constietudmem imrcatorumy drew the 
bill,’ and the plaintiff had judj^ment. 

“ Thus far the practice of merchants, traders, and 
others, of treating promissoi v notes, whether payable 
to order or bearer, on the same footing as bills of 
exchange, had received the sanction of the couits. but 
Holt having become Chief Justice, a somewhat un- 
seemly (‘(uiflict arose between him and the merchants 
as to the negotiability of promissory notes, whether 
payable to order or to bearer, the Chief Justice taking 
what must now be admitted to have been a narrow- 
minded view of the matter, setting his face strongly 
against the negotiability of these instruments, contrary, 
as we are told by authority, to the opinion of West- 
minster Hall, and in a aeries of successive cases, per- 
sisting in holding them not to be negotiable by 
indorsement or delivery. The inconvenience to trade 
arising therefrom led to the passing of the statute of 
3 & 4 Anne, c. 9, whereby promissor}^ notes were made 
capable of being assigned by indorsement or made 
payable to bearer, and such assignment was thus 
rendered valid beyond dispute or difFujulty. It is 
obvious from the preamble to the statute, which merely 
recites that ‘ il had been held that such notes were not 
within the custom of merchants,’ that these decisions 
were not acceptable to the profession or the country. 
Nor can there be much doubt that, by the usage preva- 
lent amongst merchants, tliese notes had been treated 
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as securities negotiable by the custoniarv method 
of assignment fis much as bills of exchange properly 
so called. The statute of Anne may indeed. ))ia(*li(‘Hlly 
speaking, be looked upon as a declaratory statute, 
confirming the decisions prior to the time of Lord 
JfoLT. 

“We now airive at an epoch when a new foim of 
Hccuiity for money, \iz.. goldsmiths* or iHivkera' 
came into general n.se. Holding them to he part of 
the <‘urrencv of the country, as cash, bod Mansfield 
and the Court (d King’s Bench had ni> diniculty in 
holding, in Miller v. Rmc{s), that the property in 
such a note piisscv. like that in cash, hy delivery, and 
that a j)arty taking it bona fide, and for value, is eon- 
se(|uentlv entitled to hold it against a former owner 
frrun whom it has been stolen. 

“ In like manner, it was held, in (\tllivs \\ Marlin (/), 
that where bills indorsed in blank had he(m deposited 
with a banker, to be received when due, and the latter 
ha<l pledged them with another banker as security for 
a loan, the owner could not bring trover t^> recover 
them from the holder. 

“ Both these decisions, of couise, j)roce,eded on tlie 
ground that the property in the bank-noto, payable to 
bearer pa88e<l by delivery, that in the bill of exchange 
by indorsement in blank, provided the acrjui.sition had 
been made bona fide. 

“ A similar question aro.se in Waokey v. Pole (u), in 
respect of an exchequer bill, notoriously a security of 
modem growth. These securities being made in favour 
of blank or order, contained this clause, ‘ If the blank 

is) (1791), 1 Burr. 452. {!) (1797), 1 B. & P. (348. 

(«> (1820), 4 B. & AM. 1. 
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is not filled up, the bill will be paid to bearer.’ Such 
an exchequer bill, having been placed, witliout the 
blank boinj^ filled up, in the hands of the plaintifl's 
agent, had been deposited by him with the ilefendants 
on a bona lide advance of money. It was held by 
three judges of the Queens Bench, Baylky, J., dis- 
sentiente, that an oxcliequer bill was a negotiable 
security, and judgment was theref(>re given for the 
defendants. The judgment of Holuoyu, J., goes fully 
into the subject, pointing out the distinction between 
money and instruments wliich are the representatives 
of money, and other forms of property. ‘ Tlie courts,’ 
ho says, * liave iionsidered these instruments either 
promises or orders for the payment of numey, or 
instruments entitling the holder to a sum of irumey, 
as b(Mug appeiulages to money, and following the nature 
of their principal.’ After referring to the authorities, 
he proceeds : ‘ These authorities show that not only 
money itself may pass, and the right to it may arise, 
by currency ahuie, but further, that tliese mercantile 
instruments, which entitle the bearer of them to money, 
may also pass, and the right to them may arise, in 
like maimer, by curroiicy or delivery. These decisions 
proceed upon the nature of the property (f.e., money) 
to which such instruments give the right, and which 
is in itself current, and the effect of the instruments, 
which either give to their holders, merely as such, a 
right to receive the money, or specify them avS the 
persons entitled to receive it.’ 

“ Another very remarkable instance of the efficacy 
of usage is to be found in much more recent times. It 
t is notorious that, with the exception of the Bank of 
England, the system of banking has recently undergone 
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an eiitii'o change. Instead of the hanker issuing his 
own not(w in return for the money of tlu^ custonior 
deposited with him, ho uives credit in account to the 
depositor, and leaves it to the latter to draw ui)on him 
to bearer, or order, hy what is lutw called a cheijue. 
Upon this state »)f things the. i;eneral course of dealing 
between bankers and their customers has attached 
incidents picviously unknown, and these, by the decisions 
of the courts have become iixe<I law. Thus while an 
ordinary drawee, alth(uigb in posscH.^ion of f\inds of 
the tlrawer, is not bound to accept, unless by his own 
aureement or consent, the banker, if he has funds, is 
bound to pay on presentation of a cheque on demand. 
Kveii admission of funds is not sullichuit to bind an 
fu'dinary drawee, while it is siillicient with a banker ; 
and money deposited with a hanker is not only money 
lent, but the banker is hound to repay it when called 
for by the draft of the customer (.r). besides this, a 
custom has grown up amoiufst bankers themselves of 
marking cheques as good for the purposes of clearance, 
by which they become bound to one, another (?/). . . . 
It thus appears that all the.se instruments, which are 
said te have derive<l their negotiability from the law 
merchant, had their origin, and that at no voiy remote 
period, in mercantile usage, and were adopted into the 
law by our courts as being in conformity with the 
usages of trade.*’ 

Segoliabilily of Bond» Pmjahh to Bearer. — It has 
been decided in several cases that foreign bonds payable 
to bearer, the property in whi<;h passes by mere delivery, 

(X) Poii V. Ckgg{miu M- & VP. 321. 

f.V) Aa to till' of cluMjucM, McLian v, Clydt$SttU 

Uanking Co. (1884), 9 App. (Jaa. 95. 
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will be dceiaed negotiable by the Eiiglish law, if it in 
the ciistom of the money market in England (c) to 
treat them an negotiable. The earliest leading case in 
which this was laid down was Gorgier v. Mieville (a) — 
a case dealing with Prussian Government bonds. This 
has been approveil and followed on many subsequent 
occasions, c.//., in Gfmiwin v. Robiirts (b), in which it 
was decided that scrip to bearer ff>r Russian bonds was 
by custom negotiable. The most authoritative of recent 
cases bearing on this topic is hmdon Joint Stock Bank v. 
Simmons, in the House of Lords (c). in which cci tain 
Argontiiu'- boinls were treated as negotiable. 

Negotiahilitg of Dividend Warrants. — A dividend 
warrant has many of the characteristics of a ch(n[ue, 
and the Rills of Exchange Act, 1882, |)rovides that the 
rules relating to the crossing of cho(pics shall apply to 
dividend warrants (d), and that nothing in t he Act shall 
affect the validity of any usage relating to dividend 
warrants or the indorsement thereof (e). The received 
opinion is that dividend warrants are negotiable (/). 

Negotiability of Debentures.- -Tlie custom of merchants 
to treat debentuies payable to bearer as negotiable has 
recently been recognised by the court, both in the case 
of. English and foreign bonds, and judicial notice will 
•HOW be taken of the fact that such bonds are negotiable. 

' Accordingly, those debentures to which the custom 

(f) Picker v. London and County Bank (1887), 18 Q. B. D. 015. 

(а) (1824). 3 B. A C. 45. 

(б) (1878). L. R. 10 Ex. 337 ; I App. Cas. 476. 

(c) [1892] A. C. 201. 

(d) Section 05. 

(e) Section 97 (3) (d). 

(/) Chalmora on Bills ol Exchange (8th ed.), pp. 373, 374. 
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applies umst be ctnisulerctl as lionet iabb; iit the strict 
sense »>f the term (g). 

Quasi-Xeynliabililff of Bills of huting. Acceniinj^ 
to the spcit'ial verdict of the jiii)' in Lickborrow v. 
Mason (//), bills of lading, if drawn to order (»r assigns, 
are by the custom of merchants negotiable by delivery 
and indorsement for value, provided that (he goods 
represimted by the bills have been shi}>ped and the 
voyage has not yet Ix^m completed nor delivery made ; 
if the indorsement is in bhiiilv the h(>hler is (uilitled to 
fill in the name, and thus put the bill on a negotiable 
footing. This statement of •■ustom has been a(loj)ted 
by the court as law. If the bill is not <liawn ti> “ «uder 
or assigns ’ of the holder, it .'•eems the bill is not 
negotiable (/). Nevertheless lulls of lading, though 
diawn to order, are not negotiable as a bill of e,\rhange 
is negotiable. They are not negotiable in the strict 
sense of the term, for th<‘ transferee, though bona fide, 
and though he Inis given value lor the bill, eannot get 
a good title from a transferor wiiose title is clefeetive. 
They arc in effect only negotiable so iis to (hdeat, in 
favour of a bona lide transferee for value, the lien of 
the unpaid vendor and his right to stop m transits {k). 

SegotiahiliUj by Estoppel.— \ii instrument fiiay bp 

ig) BtchuamjJUtnd Exploration Co. v. lA/ndon Trading JJonk, 
Limikd, [1898] 2 Q. B. 058; 3 Oiin. ('40*. 285; EddnUin v. Hchulef 
& Co., [1902] 2 K. B. 144 ; 7 Com. Cw. 172. 

{hy (1793), 1 Sm. L. C. (12th td.; al p 751. 

(*) Htndkriton v. Comptoir D*K$cotnph de l*uriH (1874), I,. li. 5 
P. i\ 253. 

(i) Ourn^g v. Behrend (1854), 3 E. ft B., at pp. 633, 634, per 
Lord Campbell ; Schuster v. McKeliar (1857), 7 E. ft B. 704 ; and 
lee obaeryationa of Selbournb. L.C., and Lord BLACKRURy, in 
SiweU V. Burdick (1885), JO App. Cm. 74. 
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BO worded as to preclude those who put it into circula- 
tion from deriyin*^ its negotiability. If tlie owner of 
Buch an instrument clothes a third party with the 
apparent ownership and right to dispose of it, he will 
be estopped from asserting his title against a person to 
whom such third person has tranHf(nTed it, and who 
received it in good faith and for value. Tlie repre- 
sentation contairuKl in the instrument is in effect the 
representation of the owner, and the oidinary docliiue 
of estoppel applies (/). 

Hills oi- Exchanok, 

The law relating to the most important (>f the above- 
mentioned instruments has b(Mui airangetl in the form 
of a code (which, however, is mainly declaratory, and 
made but few alterations in the law (m)), in tiie- Bills 
of Exchange Act, 1882 , and in it will be found the chief 
law on the subject ; but all rules of common law and the 
law merchant, relating to bills of exchange, promissor)^ 
notes and cheques, remain in force except in so far as 
they are inconsistent with the Act (n). 

Definition.-- “ A bill of exchange is an unconditional 
order in writing, addressed by one person to another, 
signed by the person giving it, reiiuiring the person 
to whom it is addressed to pay on demand, or at a fixed 
or determinable future time, a sum certain in money to 
or to the order of a sjiecifiod person, or to bearer ’’ (o). 

(i) Colonial Bank v. Cmiy (1890), 16 App. Cas., at p. 285; Ooodwin 
V. JRaltarta (1876), 1 App. 0-as., at pp. 489, 490. 

(la) Lord Blackburn, in McLtan v. Clydtsdale liankhuj Co. 
( 1884 ), 9 App. Gaa. 105, 106 ; Lor<l Ujerschkil, in Bank of England v. 
Vagliano BrotKtrs^ [189H A. at p. 146. 

* (a) Section 97 (2). The references to swtiuna are to those of the 

Bills of Kxchango Act, 1882. 

(o) Section 3(1), 
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From this it will he seen that what is required is a 
written instrument to wliieh there are three parties, 
that the instrument must he an order to pay money, 
and that it must he uueouditional (p). Tlius, it may 
not order any act to he done, in addition to the 
payment of money (q) ; nor must it order payment 
out of a partieular fund, for this would uot he uneon- 
ditional (r) ; but it may specify a fund out of whicJi 
the payer may reimburse himself, or may specify a 
particular account to he del)ite<l with the amount (r). 
This definition includes cheques (0- and in liamis \^ 
London und Honth Western liank(u), a (l(K umi*ut in 
the form of an ordinary cheque oj'deriuc a haulau* to 
pay a sum of money '' proeidul the rennpt form at foot 
hereof is duly siyned, stumped and dated." was held not 
to he uncoiulitionai, and tJiendore not n cheque within 
the. moaniii^i of the Act. 

Some usual forms of hills ate its follows : 


(I.) 

£10(J. ■ London, Jutmary Iht, 1889. 

Two months after date pay (’.D.. or order, the 
(stamp.) sum of one hundred pounds steiling for 
value received. 

To Mr. E. F. A. B. 

London. 

(/?) That i», the onior to must tn; uncr>ti<iit lojiiil. Sot- rU A 
Co. V. Marxh, [1915] 1 K. B. 42. Ah to cuniiittoiuil tK'x <‘ptaaccH and 
inrioreomenta, sco post, pp. .'JIK, 

( 9 ) Section 3 (2). 

(f) Section 3 (3). 

(0 Post, p. 3.'»0. 



NisOOtlABLH Instbumbnts. 



To E. F7' U. S. 

York. 


( 111 .) 

^ Newcastle, 1st March, lt<l)7. 

y^o X. Y. sixty days after slight seventy 
pounds stei lin;'. 

ToA^S“c'. F. (J. 



» Ncwcastio, Snl October, IWT. 

Q cq ^ 

* *9 •1*^**^®’*' Brown or bearer on 1st November, 

(STAMiS| gl897, the sum of one hundred {lounds for 
■§ ^alue received. 

To Mr. Artuuk James. F. Roberts. 


.€1501 


I 


(V.) 


London, 1st June, 1897, 


days after daU^ pay to my order the 
^STAMP^:^ Jum of one hundred and fifty pounds for 
X lvalue received. 


To Henry Brown. 


John Smith. 


V The three parties are styled respectively in the case 
Fonn I., the drawer A. B., the payee C. D., and the 
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drawee (who, if he acceptn. becoinos acceptor) K. F., but 
the bill is ^ood if it be drawn payable to the diuwer 
(sec Form V. above) or to the drawee (j). It should be 
added that the bill may, at the option of tlm liohler, be 
treat<Hl as a promissory note if drawer and drawee are 
tlie same person (y). The drawee must be named or 
indicated with reasonable certainty, and if the hill is not 
payable to l)earer, the same will apply to the payee (?), 
There may be several joint drawees, l)ut jilternative or 
successive draw'ees are not allowed (a ) ; a drawee or 
referee, in case of need, may be named wlio, after dis- 
honour and protest for uon-a<'cep(auce, may aceept or 
pay the bill with the lu)hier‘s assent (6). The payee 
is the bearer if the hill expresses that it shall he so, or 
if the only or last iiidorsemeut is an imlorsement in 
blank ; it is payable to ord<'r if it is so expressed, t»r if 
*it is expressed to be payable to a particular person, and 
<loes not c<»ntain words prohibit in;^ transfer (c). The 
date should be inserted, but if a bill is issued undated, 
the omission is not fatal (d), and the h{)lder may insert 
the true date ; if by bona fide mistake lie inserts tlie 
wron^ date, the date insert(;d will be deemed t4» be the 
true date, both as legards himself and eviny suhfk^quent 
holder in due course (e). It ma}’ also he stated liere 
that a date on the bill is, in the absence of cviilence to 

[x) iSeclion 5 (1) 

(^) Section 6 (2). Sq aiiMi if the Ura wee in a Uciitious or non -rvipable 
person, 

( 2 ) Sections 0 (!) and 7 (1), It is pcrniitlwl to M the drawer*s 
name after the acceptor’s death (Carter v. White (1884), 25 Cb, D, 
666 ). 

(а) Section 6 (2). ^ 

(б) Sectioas 15, 67. 

(c) Section 8 (3). (4). The effect of this is dealt with hereafter, 
p. 309. 

(d) Section 3 (4) (a). 

(c) Section 12, “ Hohler in due course ” is defined p(Mt, p. 322, 
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the contrary, deemed to be the true date, and that an 
instrument to which the Act applies may be ante-dated, 
post-dated, or dated on a Sunday (/). 

The sum payable by a bill is “ certain ” (f/), 'although 
required to be paid (i) with interest, or (ii) by stated 
instalments, or (iii) by stated instalments with a j)ro- 
vision that, on default in payment of any instalment, 
the whole shall become due, or (iv) according to an 
indicated late of exchange to be ascertained as 
directed by the bill (/*). If the words and figures 
differ, the amount payable is that expressed in 
words (A). 

A signature on blank stamped paper may be deliveied 
by the signer for the purpose of being converted into a 
bill, and such delivery operates as a prima facie authority 
to fill it uj) as a complete, bill for any amount tlie stamp 
will cover. Such an instrument after completion (‘unnot 
be enforced against any person who became a party to 
it before completion, unless it was tilled up within a 
reasonable time, and strictly in aci^ordance with the 
authority given ; except where after completion it is 
negotiated to a holder in due course (i). 

But the common law doctrine of astiqipel may apply 
to such instruments apart from any question of “ nego- 
tiation.’' Thus, in Lloyds' Bank, Limited v. Vooke (A), 
; wbero the defendant signed his name on a blank 
stamped piece of paper and handed it to a customer of 
the plaintiffs with authority to till it up as a promissory 

{/) Section 13. 

Ig) See dotinition of a bill of exchange, ante, p. 30(i. 

(a) Section 9. 

(») Section 20. 

{k) (1907J 1 K. B. 794. The decision assumed that there was no 
negotiation of the note within the meaning of the Bills of Exchange 
Act, 1882, 8. 20 (2). (?/. Htrdman v. Wheder, [19021 1 K. B, 301. 
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note for a certain sum payable to the plaintiffs and 
deliver it to the plaintiffs as security for an advance to 
bo made by them, and the customer fraudulently filled 
in a larger amount and obtained that amount from the 
plaintiffs, it was held that tlie defendant was estopped 
from denyin^^ the validity of the note as betwe(‘n liimself 
and the plaintiffs. On the other hand, where the 
defendant signed blank forms of ])romi8sorv notes and 
handed them to an ai^ent for safe custody, it was held 
that the defendant wjis not liable to a bouA lide indorsee 
for value to whom the a»ient had frauduhuitly ne).fotiated 
the!U : for having handed the notes to his agent as^ 
custodian only, he was not estojjped from denying their 
validity (/). ^ 

The words “ value received ” an* usually inserted, but 
there is no neces,sity foi this, as value is presiuned until 
(‘ontradicted (w). The place wIicm? the bill is drawn or 
payable need not be stated (?<)• 

The bill may be written on paper, or on })archment, 
or on anything except on a metallic, substance, and it 
may be written in pencil, or in ink, oi may be ])artially 
or wholly printed. Kvcrv bill exchange and pro* 
missory note must be stamped (o). The stamp, which 
must be a bill or note stamp, canm^t Im‘, added after the 
date of the instrument. 

Par/jcs.- The Act declares tlmt capacity to incur 
liability on a bill is co-extensive with ca)»acity to 

(/) filmitA V. Pronstr, tJ907] 2 K. B. 73r». 

itn) Section 3 (i) (b). 

[n) Section 4. 

(o) JnstrumenU* which <lo not ooine within the detinitioii of & bill of 
exchange given alxive may, nevertbelww, be hucIi for the purpoao of 
the Stamp Act. 
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contract (p), aa to which see artte, p. 31. But the follow- 
ing rules are peculiar to the present subject : 

No person who has not sij^iied as such can be liable 
as drawer, indorser, or acceptor, except that a trade 
signature, or signature under an assumed name, is the 
equivalent of signature in the signer’s own name (q). 
The signature of the name of a firm is equivalent to tiie 
signature by a person so signing of the names of all 
persons liable as partners of that firm (q). 

A limited companv incorporated for the purposes of 
^trade or otherwise having capacity, may be a party to 
a bill, and will be bound if the bill is made, accepted, 
^pr indorsed in the name of, or by or on behalf or on 
account of the company by any person acting under 
its authority (r) ; but in order to bind the company 
,'the person signing must be some one who is in fact 
acting under its authority («). Tlie name of the com- 
pany must appear in legible letters, and the word 
“ limited ” after it ; otherwise the officer who causes the 
signature to be attached is liable to a penalty as well as 
being personally liable on the bill (t). 

An agent may have authority to sign for his principal, 
and if he uses words tending to show that he signs 
. quti agent merely ho incurs no personal liability (m). 
But it does not follow because a man signs his name 
Wifti words describing himself as agent, manager, etc., 
tihiat he will be relieved from liabilitv ; the point to he 

, ' ‘ ^ <ftjk 

r (p) Section 22 (i). An infant cannot bind hinwelf by accepting a 
m {Be Sdtykoff, 11801] 1 Q. B. 413). 

‘ • (j) Section 23. 

. .(r) CompanioB (Consolidation) Act, 1908, s. 77. 

' {$) Premier Industrial Bank^ Limited v. Carlton Manufacturing Co., 
limited, [1909] 1 K. B. 100. 

5. (<) Companies (Consolidation) Act, 1908, s. 03. 

Section 20(1). 
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determined is whether the words used suftice to <;ive 
notice that the signature was aifixed in the capacitv of 
agent, or whether they are words of descrij^tioii. Thus. 
X. accepts bills as “ X., executor of Y.” ; he is liable (.r). 
But if he accepts “ For the A. To. Ltd.. X. manager,” 
he is not liable (y). If the signature is by procuration, 
it operates as notice that the a.i;ent has but limited 
authority to sign, and the principal is oi\ly bound by the 
signature if the agent was acting within the aciual limits 
of his authority (z) ; but a per pro signature to a bill 
made in fraud of the principal and in ex(‘ess of the 
authority given is not a forgery («). 

As to bills signed by one partner or more on behalf, 
of (he firm, see under “ PAKTNKRSiur ’’ (6). 

Wliere a bill is drawn or indorsed by an infant, or 
by a eorpfuation having no capacity to incur liability on 
the hill, the holder may iievertliele.ss enforce it againrit 
any other parties having power to eontiact (c) ; Lc., the 
title to the l)ill is passetl by the infant's signature, but 
Is passed mm reroura to liini. 

Aceepfufice. -The liability of (lie diawee dt>es not 
arise until he has accepted the and this is done by 
writing liis name across the face of it ; .‘••ometimes the 
word ‘‘ accepte<l ” is added, though this is not necessary. 
The Act defines acceptance as “ tlie signification by the 
drawee of his assent tti the order of the drawer ” (d) ; and 

(x) Liwrpod Bank v. Waller (ISii9), 4 l)t* (J. Sc, .1, 24 
{*f) Alfxatukr v. Sizer (1869), L. R, 4 Kx. J02. 

(z) Section 25 ; but soo poxt, |». 35:i. 

(a) Morion v. London Connttf and WcMlminMler Bank, (19131 .3 
K. K m. 
ih) AnU, p. 186. 
e) Section 22 (2). 
d) Section 17 (1). 
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it enacts that (i) tlie sii^naturc of tlie drawee must 
be written on the bill ; (ii) the acceptance must not 
stipulate for ])erformance by any other means than 
the payment of money (e). The ])ill may be accepted 
thou^di it has not yet been si^med by the drawer or is 
otherwise incomplete, or thouj^h already dishonoured, 
or thouj^di overdue (/) ; but no sif^maturc will be bindinj^ 
and irrevocable against any person until after uncon- 
ditional delivery of the instrument, in order to give 
effect thereto ; but an acceptance becomes inevocable 
if the drawee gives notice to or according to the 
directions of the person entitled to the }>ill that he has 
accepted it {g). 

Only the person to whom the bill is addressed can 
accept it, unless lie accepts svprd protest for the honour 
of a party liable on the bill (h). 

Delivery between immediate parties and any remote 
party who is not a holder in due cours(^ may be shown 
to have been conditional only ; but a valid delivery of 
the bill by all parties prior to him is conclusively pre- 
sumed in favour of a holder in due course (i). A valid 
delivery is also })re8umed to have taken place wliere the 
bill is no longer in the possession of a party who has 
signed it as drawer, acceptor, or indorser, but this 
presumption may be rebutted (k). 

It is always advisable to present the bill for accept- 
ance, for if it be refused, the parties, other than the 
drawee, become immwliately liable, though the bill has 
not yet matured (i) ; and it is sometimes necessary, 

(e) Section 17 (2). (/) Section 18. 

Ig) Section 21 (1). 

(A) Jackson v. lliulaon (1810), 2 Camp. 4*17 ; jw/, p. 317, 

(t) Section 21 (2) 

(A) Section 21 (3), (/) Section 43 (2). 
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e,g., whore a hill is payable after sii^ht, prosontniont is 
iieccsHary to fix the maturity of the inst rument ; and 
when it is payable at a place other than the place of 
residence (jr business of tlu‘ drawe.e, or wlnm it is 
expressly sti])u]atcd that presentment siiall be made, 
it must bo presented for acceptance bcf(»re it can be 
prasented for payment [m). 

The holder must presceit a bill payable aft<‘r sii^ht for 
acce,ptance, or iioiLi^otiate it, within a reasonable time ; 
what is a reasonable time dependin'^ upon tisajfo and 
the facts of the particular case (n). Tims, on Kiiday a 
persoii received at Windsor a ]>iil on Loiubm, and the 
bill btMuo payable aft4*r si^lit it had to be prestuited for 
acce])tance ; tlio liolder presented it on Tuesday, and 
the jury, rej'ardin^ the fact that tlnue wjkh no post, on 
Saturday, thou^dit the time reasoiiabh* (o). The [)enalty 
for non-presentment is discharii;(‘ ot the drawio’ and all 
prior indorsers (p). 

The following rules jis to present moit for acc’optance 
are j^iven in s. 41 of the Act : 

“ (a) The presentment must be made by or (m behalf 
of tlie liolder to the drawee, or to some person 
authorised to accept or refuse acceptance on 
his behalf at a reasonable hour on a business 
day and before the hill is overdue : 

“ (b) Where a bill is addnwsed to two or more 
drawees, who are not jjartuers, presentment 
must be made to them all. unless one has 

(w) Section 3U : unlew the holder lnw not tinio present for 
acceptance befon* prwwntins for payment ( 9 . 31) (4)). 

(n) Section 40 (3). 

(o) Fry V. Hill (1817), 7 Taunt. 397 ; and ho« tihute v. 

1 Moo. & M. 133 ; 3 (;, & f*. 80. 

(») Section 40 (2). 
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authority to accept for all, then presentment 
may be made to him only : 

** (c) Whore the drawee is dead, presentment may 
bo made to his personal representative : 

(d) Where the drawee is bankrupt, presentment 
may be made to him or to his trustee : 

“ (e) Where authorised by a^^reement or usage, 
a presentment through the post office is 
sufficient.” 

Presentment, though otherwise necessary, is excused 
in the following cases, and the holder may treat the 
bill as though acceptance had been refused, i.e., may (in 
fact, must, if he desires to hold Ids remedies against 
the drawer and the indorsers) (r/) treat the hill as 
dishonoured for non-acceptance : 

“ (a) Where the drawee is dead or bankrupt, or is 
a fictitious person or a person not having 
c-apacity.to contract by bill : 

** (b) Where, after the exercise of reasonable diligence, 
such presentment cannot be eff(}(;ted : 

“ (c) Where, although the presentment has been 
irregular, ai'ceptanee has been refused tm 
some other ground ” (r). 

The fact that the holder has reason to helieve that 
the bill, on presentment, will be dishonoured does not 
excuse presentment (s). 

PmentmerU for Acceptance of DocumerUanj BiUe.-- 
Bills are often drawn against goods and negotiated with 
the bill of lading or other document of title attached until 
accepted by the drawee, thus furnishing the holder with 

(q) Sec s. 43 (1) (b). (r) Section 41 (2). 

(«) Section 41 (3). 
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a security in case acceptance should be refused. On 
acceptance the document of title is retained by the 
acceptor and the accepted bill is returned to the holder. 
In such cases a holder in due course who presents a bill 
of exchanj^e for acceptance does jiot warrant that tlio 
bill of exchange or the accoinpau}'ing document is 
genuine. Thus, if a bill of exchange is accepted upon the 
faith of the genuineness of an altaclied bill of lading and 
the, latter subse<piently turns out to be forged, the 
acceptor, although compelled to pay the bill of exchange, 
has no remedy against a holder in d\ie course who 
presented it for acceptance ; his rights are only against 
the fraudulent drawer {t). 

Ac<xpUtuce for llomur supra Protest.— \\ the drawee 
does not accept upon presentment, it is tlu^ duty of the 
holder at once to treat the bill a^s dislionoured (m), and 
he may, if he thinks fit, note and protest (r), the bill for 
non-acceptance. In that case, if the bill is not over- 
due, and if the Jiolder conseiitss, any person not being a 
party already liable on the bill may accept it for the 
whole or part of the sum drawn (y), and such jicrson is 
ityled an acceptor for honour sujrra protest. Ho must 
dgn the bill, and indicate thereon that his acceptauco is 
for honour, and it is presumed to be an acceptance for 
the honour of the drawer, unlejjs it state some other 
party for whose honour it has been made. Usually 
the acceptance for honour is attested by a notarial 

(<) GuararUy Trust Co. of *V«i/» York v. llannay dt Co., [1018] 8 
K. B. 023. 

{u) Section 48. 

(x) See pp. 333, 334 ; and see the Act, m, 61, 93. , j 

(y) Section 66. This may bo done if the acceptor in inKolvcnt (Xt. 
bankrupt, and the bill is protected for better itecurity («. 61 (6;). 
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* act of honour ’* recording tlie process, but this is not 
aecossary ( 2 ). 

The course of conduct which should be pursued by a 
liolder of a bill disbonoured by non-acceptHiicc, and 
who has an oiler (d an acceptance for lionour, is thus 
lescribed : “lie should first cause the bill to be pro- 
be8tc<l, and then to be accepted suji^ra 'protest, in the 
manner above described. At maturity he should again 
present it to the drawee for payment, wlio may, in the 
meantime, have been put in funds by tlie drawer for 
that piirpose. If payment by the drawee be refused, 
the bill should be protested a second tijuo for non- 
payment, and then presented for payment to the 
acceptor for honour ” (a). 

Qualified Acceptances. — The following arc qualified 
acceptances : (i) conditional, i.e., which makes the bill 
payable on a condition therein stated ; (ii) partial, i.e.. 
which limits the agreement to pay to a named portion 
of the amount for which the bill is drawn ; (iii) quali- 
fied as to time ; (iv) acceptance by some, but not all, 
of the draweas ; (v) local qualillcution, cp.. “ accepted 
payable at the London and County Bank, Lombard 
Street, only,” Hut an acceptance to pay at a particular 
place is unqualified, and payment may be demanded 
anywhere, unless it states that thc^ payment is to be 
made at a particuhir place only, and not elsewhere (6). 
An acceptance will not bo treated as (pialified unless 
the words used clearly make it so (c). The holder is 

( 3 ) Chtthuoitj' Hi list uf E\vlittngt‘ (Sth oU.), p. 200. 

(o) Bylej on Bills ( lOth ed.), pp. 27r>, 270 : -intl atv s. 07 : WUliatM 
▼. Gtrmaine (1828), 7 B. & C. 477. 

(6) Scotiou 19 ; ami sec form of bill No. HI., ank, p. .‘}08. 

(c) Ikcroix v. M^yir, per Bowkn, L.J., 25 B. I)., at p. 349: 
affirmed, [1891] A. U. 620. 
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not bound to tuko a qualifiod accept ai no., and il the 
drawee re-fuses any other, tlie bill may bo treated as 
dishonoured by non-iicceptanee (d ) ; and except in the 
case oi a paitial acceptance of wdiicli due Jiotiet* has been 
given, it the liolder witJiout the express (*r implied 
authority or subseciuent assent of the drawer or any 
indorsor, takes a quaiitied acceptance, he will release those 
who have not authoriscil it or assentoii to ii (c). 

i\(yotiaf{on. -A bill may contain words j)roldbiting 
transfer or indic*ating an intention that it should not be 
transferable, and if it contains such words, altliough 
valid l)et\v(’-en the partie„s, it is not negotiable ; but 
the iuteiitioii to proidbit negotiation must be clearly 
exprosHod. It seems doubtful wlndher tin? Jiegotiability 
of a bdl payable to order can be restricted by such 
words {/). The characteristics of negotiability have 
already been pointed ont, and it now remains only to 
show in what manner the iustruinent is put in circula- 
tion. The Act says that a bill is negotiat(5d when it 
is so transferred as to make the t ratiNferec; tin* liolder of 
the bill ((j). hi t in* case of lulls payable, to bearer, 
this is done hy mere delivery (//). In tin; ciiso of those 
payable to order, indorsement., m addition to ilelivery, 
is requisite (i) ; ami transfer, thou^di for value, without 
indorsement gives only such rights as tim transferor 
had in the bill, wu’th a riglit to require indorsement (^). 

(d) 44 (1). (i) tion 44 (2), (!i), 

( / ) Section S / 1) ; Sahoml Bank v. | iSUl ) 1 Q. 13. 4UC ; M 
to chequoH crosKCil not n»'f»»>tiablf,” hcc po^f, .3.'i2. 

(y) iSoet ion 31 (i). 

(A) St'ction 31 (2). 

(i) Section 31 (3). The bill in not rrsally a nef^otiablo instrument 
until it haa been indiiraed in such manner that it becomes payable to 
bearer. 

(k) Section 31 (4). 
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Thus, if A. has a bill payable to bearer, and he gives it 
m due course to B., B. holds it with all A.’s rights of 
suit on it, and without A.’s defects of title ; if it be 
payable to order, B. may recpiire A. to indorse it, but 
until this is done he holds it subject to any defence 
which co\dd be raised against A. ; such indorsement 
operates as a negotiation, but will not cure any defect 
of the transferor’s title of which tin* indorsee had notice 
before the indorsement was obtainetl (/). 'Phe indorse- 
ment must be written on the bill, and signed by the 
indorsor (in general, tin? signature alone is placed on 
the back, oi‘, if there be- not sulficient room on the bill, 
then on an annexed paper styled an “ allonge,” and 
this is sullicicnt) (m) ; if his name is misspelt, he may 
sign according to the misspelling, and then add his 
correct name (n). A partial indorsement is useless as 
a negotiation (o) ; so would bo the signature of one of 
several parties (not being partners) to whose joint order 
the bill is pa\'able, unless such party is authorised by 
the others to act in this matter for them (p). 

Indorsements are of two kinds: (1) in blank, 
(2) special. An indoreement is in blank when the 
signature of the indorser is written without any direc- 
tion as to whom or to whoso order the bill is to be pay- 
able, the bill is then payable to bearer ; a special 
indorsement specifies the payee (y). Thus, if A. indorse 
a bill “ Pay to B. & Co. or order,” this operates as a 
special indorsement, and if B. & Co. desire to negotiate 
the bill they must themselves indorse it ; this they may 
do either in blank or specially. It is always at the 

(l) miatier V. for^tfr (i863), 14 C. B. (N.3.), at pp. 267, 258. 

(m) Sootion 32 (1). 

(a) Section 32 (4). (p) Section 32 (3). 

(<l) Section 32 (2). (g) Section 34. 
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optiou of a iioldcr to convert a blank int(» a spiMiial 
iadorseiuent : he does so by writing above tJie indorser a 
signature a direction to pay the bill to, or to the older 
of hinisolf or of some otjier person (r). 

Indorsomc'iits are sometimes conditional, r indorse- 
ment by an agent or other pers<m m such a way as to 
negative personal iiainlit v he adds to his name the 
words mna ravum) ; indorsements condil ional iijuni the 
ariival of a ship or the happening of an event (ft). A 
particular foim ol conditional mdoisemcnt is the. ndnc” 
live indorxtincnt. \ lestrictive iiuioisement may be a 
nuiu', autlioiity to ileal ^vith the bill as (tin'cted, or it 
ma} be an indoisement prohibiting tuith(‘r negotiation ; 
e,g,, " ra\ D. only,’’ “ Pa\ J). or older ior collection,*’ 
“ J’a\ to A. li. or Older loi m\ use." Such an indorse- 
ment givt'n the mdoiM'e the light to receive payment of 
the bill and to sue any paii\ that his indorser could 
have sued, hut lie i auiiot tiaii>lei. without express 
power given by tin* lull, his lights as indoisiM* iindci it. 
And even in aecoidamc with .^ueli jiower, an\ tiausler 
colliers only the iigJits ami with tlieui the liabilities of 
the lestiictive iiidoisee in respe< t ot tiie lull (/). The 
restrictive indor.see becomes the agent oj the indorsei' in 
respect of the hill. 

A holder who negotiates a lull pa) able to beaier by 
delivery without indorsement is .styled a trunsfeior by 
delivery ; he incurs no liability on tlie instrument. 11 
such transferor negotiates the bill he warrants to his 
immediate transferee being a holder for value, (i) that 
the bill is what it purports to be ; (ii) that he has 

Ir) iScctiuii 34 (4). 

(8) The Htoeptor may jtay tlif iii«kin*t.'e uu huUuuI} llio 

condition Las not yi iteeii lullilU-d (s. 33; 

{i) IScctiuii 3u. 

ILL. 


M 
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a right to tiaiisfer it ; (iii) that at tho tiioo of tlic 
transfer he is uot aware of any fact whuh renders 
it valueless (w). 


Rights and Liabilities. 

Riijhls nj l/ie Holder. Tlio iiold^^r is defined as the 
paye(i or indorsee of a hill or note wlio is in possession 
of it, or the bearer (:r). Holders fall into one ol hso 
divisions, viz,, those who arc h<»lders in due course, and 
those who are not. 

A holder in due course is one who lias taken a bill. 
(1) eoniplcte and regular on the face of it ; (*J) bejou; 
it was overdue, and without iioliee that it had been 
previously dishoiiouiod. if sueh was the fait,; (II) in 
good laith and for value; and (4) without notice of 
any defect in the title of the person wlio iu‘gotiat(’d it. 
All four are reituisite (y) 

I'he liglits of the holder in due course aic to sue in 
his owui name any or all of the parties to the bill, and to 
do so free of any ilefenec depending upon any defect of 
title in or any mere personal defence available, to prior 
parties amongst themselves (s). 

A holder who has not obtained tlie bill in due course 
may sue on it in his own name, but is liable to be defeated 
by some defect of title in his predecessors or by defences 
of a personal nature available against tlieni, other than 
*set-olI (a), lie may, however, indorse it to a holder in 
due course, in which case the latter obtains a good and 

(u) tSoctiuu 58. (je) iScetion 2. 

\y) Section 29. As to what conatitiites a defootivc title, see pemf, 
l>. 323. A forger's title is not defective ; be has no title at all. 8eo 
/Kw/, p, 354. 

[:) Seel ion 38. 

(u) JSeclioii 38 ; paik Hivan (181*8), L. It, 0 E*), 341. 
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coDipleto titjft ; he may also rer(‘ivo paynu'iit in duo 
I'ourse, and may ^ivo tlie payer a \ aliii receipt {h). 

“ A holder (wliether for value «u' not), wlm deri\t‘.s jiis 
title to a lull tlirough a holder in due. c«»inse, and who is 
not himself a party to any fraud or ille^uili(\ ajh*(‘tiui^ 
it, has all the lights of that holdei in due course as 
regards the ae<*eptoi and all paitie.s to tho hill piior to 
that holder (c). 

From the above it js clear lhat a jioldci cannot be “ in 
due course,” unless he is ignoiant oi any fraud or ille- 
gality in connection with the lull on llie pait ol Die 
person uim negotiated the hill to him, uW unless he has 
gi\eu \alue l(»i it. This, which is jitovidcd hv s, g‘) of 
the ,\« t o| 188 ’j. is very old law. “Whei" nnuiey or 
notes ate paid hoii.t fide and upon a valiuibl*' uuisidera- 
lion, t.lie\ ne\ei sliall be broui^lit h.uk oy (ln‘ tine 
owjiei" ; l)ut wlieie the\ come mala bde into a pci^^on s 
hands they are in the nat-ureof specilic piopcih ; and if 
their identity can he tiacoil and asrcitained. Do* paitv 
has a right to recover ' {d). 

The defects of title speeiall\ incmioned in the, Act, 
which afford an answer to an action on tlie hill hy any 
party with notice <»f the defects are fraud, diiicss 
Ifoi’co and fear], other nidawlul nieun.s, illegal con- 
sideration. and negotiation in hrea« h ol faith, or under 
circumstances amounting tn a fraud (c). 

Though actual notice of these defeats is, of com mi, 
sufficient to invalidate, the title of a jxuson ejaiming 

(6) SootiuD 38 (3). 

(c) Section 29 (3). 

(d) Lord MAN.spiiicr), in Ciarkc v. (1774), 1U7, at 

I». 200. 

(e) Section 29 (2) 'Hiwoaio notoAfaAMHtivi , ‘ fuiu’ irjr '* h 
a tei’haicul (crni oi iScokh Jaw, la-icrUrtl Ikmau'ic 1)m; A*.t ujpphc^, to 
Scotland. 
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be a lu)ldci’ in due course, notice will be impute<.l to him 
II it can bo shown that he received information which 
cast upon him the duty of making further inquiries, and 
that he abstained from doing so because they might injure 
his title. However, “ it is not enough to show that 
there was carelessness, negligence or foolishness in not 
suspecting that the bill was wrong, when there were 
circumstances that might have led a man to suspect 
that. All these arc matters which tend to show that 
there was dishonestv in not doing it, but they do not, in 
themselves, make a defence to an ad ion upon a bill 
of exchange ’ (/). Negligence will uol allccf the title 
ot the holder il his conduct is, in lact, hoiu'st (/). 

‘‘ Valuable consideration ’ in couiic-ction with bills of 
exchange means any consideration iie.ces.-'arN to sup- 
port a simple contract (y) or an antecedent debt or 
pliability {It ) ; and where value has at any time been 
given for a bill, the holder for tlu^ time being is deemed 
to be a holder for value, as regards the ai'ceptor, and 
all parties who became such piioi' to the time when 
value was given (i). And as the law docs not inquire 
into the adequacy ol a consideration, taking a bill at a 
cuiisiderablo undervalue is not of itself sidlicicut to 
affect a holder’s title, though in t he circumstances of any 
particular case it may be evidence that lie was not acting 
honestly (^). 

Sometimes a bill is signed by a person as drawer, 

[J ) Section 90 ; .fowj* v. (Jordon (1877), 2 App. Uaa., tit p. 028, per 
Lonl bijiCKBUiiN ; Miller v. Jitice (1791), 1 Ijiiu. L, C. (12th cd.) 625. 

(;/) lleetion 27. JSco atUr, p. 19. If » cheque is i>aid into a bank 
uu the footing that the amount may be at once drawn on, the bank is a 
holder lor \aliic (Ex park Kvltdaie (1882), 19 Ch. L>. lUU). 

(/») 8co 08 to the cuuimoii law, ank, p. 20, 

(i) ijootion 27. 

[k) Jonci V. Gordon (1877), 2 App. Caa. lilb. 
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a('(‘ept<)j', or indorser without consideration for the ).nir- 
pose of lending his naino to some other person. The 
person so si<jniiit4 is an “ accoinniothilion partv ** to the 
bill, and is in .substance asiircty for tlic peis<ui accommo- 
dated ; but a liolder foi value iiuiv sue the accomrno- 
ilation party, altlouejli lie knew him to be ^uch when 
he took the bill (/). The want ol i-onsideriit ion, althou^li 
a defeure. a^^ain^t. a. holder who ha.s not value, 

iloes not constitute a del<s t <»f title .suHicient to invalidate 
negotiation. 

ft often become-s imjMUtanI to (ie<i(l*' on whom lie.s 
the burden ol pii/ot of .^llowinL' Ixiua tiibs and the 
LMvin^ value; the o/dinaiv tide is tJii.s ; wiien it is 
shown ili.it the accoptanee, i.ssue, m ne.eotialion of the 
lull is all'ccfcd with fraud, dun* s, or illegality, the 
holder (uide,s.s he is the. peison to whom the bill \va.M 
originally de.livered (/?/)) mu.-t prove that afte.r the 
allei'iid I rand, etc., value has in yooil faith been ^.dven 
for t.he instrume.nt (n). But unid .nucIi didecf. is .shown 
a holder is deemed to be a holder in due ( (uiim* (o). 

It has already been said that to constitute a liolder 
in line course," he nm.st have anpiiicd the liill Indore 
it was ovtM'ilue, for a lull whieh is neijotialed after that 
date is taken subject to any defeit- of title all’eetino it, 
at maturity, and lienceforth none cun ;rive a better title 
than tliey themselves have (/>). A ]>ill payable on de» 
mand is overdue wlien it appears on tlm face of it to have 
been in circulation for an unreasonable time (q ) ; the 

( 1 ) iStrfion 2H 

fm) TaUiot v. I'ow Dori.'f, (1911] I K, Jt. S;>4. 

(n) Section SO (2); ami ‘.ec v. Fnilhi^oru (IK.IH;, .*{ H iV N. 
21M; Tatnm v. Il<i^kr llKHti). 2:i Q 11 I>. :m. 

S<ytion JtO. fp] Scflion 

’■]■?) Set lion 30 (3). Tins is not so in llie e/iwe of jaMnii^- -orv 
tl poxl, u. 358. 
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maturity of othor hillfl (lepoiids upon tlioir date and 
wording (r). Payment l>cfore inaturity will not dis- 
charge the hill, and if it is put in circulation afterwards 
Huch paytnent will he, no answ<‘r to a holder in due 
cour,s(^ (.v). A hill known hy the holder to have been 
diHhonom<'d is treated as re^;ards i,!iat lioldcM* as tliou.^h 
it wore an overdue hill (/.). 

Tf the hill is lost Indore it is (►ve.rdue, the drawer 
may he (joinpelled to ^ive anotln*!* hill of the same, tenor, 
at the re(juest <»( the person who was the liolder ; the 
latter j;ivin^ security against the claims of any person 
wlio may hecoine j)OHS(‘ssed of the lost instrument (w). 

A case of some peculiarity arises wlien the hill is 
negotiated hack to a liolder, who has previously signed 
it a> a drawer or indorser, ejj. A. draws a bill in favour 
of r. ; (!. indorses it to 1)., D. to K., and E. t<o 
A. In tliis case A. cannot enforce, the hill against any 
intervening party, for they themselves liave an exactly 
corre-sponding right against liini (sec next paragraph). 
Me is said to he precluded from .<ning on the- ground of 

circuity of action ” : hut he may reissue the bill (x). 
However, if, owing to the circumstances, the holder 
would not have been liable to the partienhir indorser 
whom he is suing, then his own previous signature is 
no answer in the action. For instance, A. houglit gomls 
of H.. and (^ was to he surety for the price ; B, drew 
bills on A., indorsed them to C., who reindorsed them 

(f) Sw p. 340. 

[») ButhiJ<je V. Mamtert (1812), 3 Camp. 15>3. 

(<) Section 30 (5). 

(t<) Section 09. Ami the court may in any prococ<linR npon a hill 
order that the loss of it shall not lie f;ct up. provided an indemnity Ik* 
given against the elnims nf any other fieTNun upon the instrument 
(s. 70). 

(r) S«*e1i»tn 37, 
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to B.. an<l it wan Jo<'i(l<^l tlwii ns in l liin ciHO <]\pro waft 
a Htat« (){ fatts uej-ativiiit; the inUaition of lospiviiio in 
('. a rijjiht. <kf action against H., “ rircnilrV of action” 
\Vi»nM Mui {vvail as a dofoius' in an action l»v 1>. against. 
<’(//)■ 

[{hjhis of l*ttrfit's of /nr lltnn tin lloldrr. Kacli of 
the iiifli»rscis of tlui bill is liable to tbo boldin’, and t^> 
any snbsfM|H(‘iil indorser \vlio jia\s ilie, Ijill at. inatnrity. 
Oorrelatively each pailx who lias put. bis naimi t.o tho 
bill may claim auain^t any who prexionsly have signed 
it, wlietlier h\ \Na\ of acceptance, thawing, or indorse- 
inoiit ; njj . the, drawer may tall back on the acceptor for 
coiiipcMsalion : the lirst indorser ha.s his reim'dy aj>aiii8l 
t.b(^ a< c<‘[)t<»r ami the drawci, ami .so lortb. Any party 
blit the acceptor may siun the bill .sons rrronrs, i.<\, may 
put his name on the bill. (‘Xpicsd\ and on the instni- 
ment its'dl, di.M’laimint’ any personal habilit.\, and imy 
party takiu;^ alter this is bound by the di.sclaimer (z). 

It will b('. seen from the abo\<* that a bill with several 
names attached is a form ol contrait of snndyship {a ) ; 
the aiceptoi beinj; the principal debtor, the other }>artiea 
being sureties with leganl to him, but generally not in 
rcgai’il to each other {h ) ; but they }ia\c im light of con- 
tribution inter se. The indorser \vh(» pays a holder is 
entitled, a.s a surety who pays the creditor would be, to 
any securities held by the holder in respe,(:t of the 
bill (c). So if the holder a^rree^s to give time to the 
acceptor after maturity, the indorsors who do m»t assent 

(y) Wilkinson d- Co. v. Unv'in {I8SJ), 7 Q. B, I), liliii. 

|2) Section Kt 

(a) V. liuHuthufsi (iH/inj, 1J C. li 1711 

ib) Macdonald v. Whtfftfld (ISSli), 8 App, i'nt*. 7.'W, 7M. 

(f) Duncan, h'lfr «f- I'o. v A'or/A and tSoulh \\alf^f< fimik (I SSI), 
tlApp Cas. I. 
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are discharged (d). If the bill has been accepted for the 
accommodation of the drawer, the acceptor is liable to 
the holder, but he has a ri^ht of indemnity against 
the drawer, and the rififhts of a surety in connection 
therewith (e). 

Rif/ht to Notice of Diahomnr. -When a bill has been 
dishonoured either by non-acceptance or by non-pav- 
ment( f), there is, in the former case, an immediate 
ri"ht of recourse against the drawer and indorsers, and 
in the latter against the acceptor, the drawer, and the 
successive indorsers ; but these have, in general, a riirht 
to notice of dishonour, and those wlio receive no notice 
when such is requisite are freed from liability. Tlie 
acceptor is not entitled to notice of dishonour (7). 

Tlie notice must be 3j;iven within a reasonabb* time 
after dishonour, and. in the absence of special circum- 
stances, these rules applv : 

Tme.-—{\) Where the parties, who are to qive and 
receive notice respectively, reside in the same place, it 
should be sent in such time as to reach the person to 
whom it is sent on the day after dishonour : (ii) where 
they live in different places, it should be sent on the 
day after dishonour, or if there be no post at a 
convenient hour on that dav, then by the next post 
thereafter (h). If the bill wdien dishonoured is in the 
hands of an a^ent, he has a similar time allowed him 

(d) Tindal v. Brov'ti (1780), I T. H. 107. Soe under “ Scrkty 
SHIP,” pout, p. 400. 

(f) BerhennjUr v. (1872), L. R. 7 fJ. P., at p, ‘177 ; 

pp. 324, 325. 

( / ) As to payment, soe post, p. 330. 

{q) Section 52 (3). 

(A)*Section 49 (12). When the letter is tluly aihlrr.sAcd and )»o<^tcd, 
fluK'«oqnent miscarriaeo will not affect the fvirty’s riLdit^* 49 (1"*)). 



BiLts OF Exchange. 


329 


wherein to communicate with \i\h principal, and then 
the principal in turi» has a similar allowanccj ; the agent 
may, liowever, give notice direct to the parties in- 
terested (tj ; and each ])erson who receives notice lias a 
similar time after receipt of notice wherein to com- 
municate with prior parties (A*). Delay in giving notice 
of dislumouris excused if it is <aiiseil by circumstances 
hevoiid the control of the party giving notice, and is not 
imputable to his negligcaicc (/). 

To and Ihf Whim to he (turn.- 11) It sboiild be 
givi'U bv Uie liokler, or by an iiulorser w}u» is himself 
liable on the bill, <m- by an agent acting on behalf of 
eitln'i’ (m) ; (2) it must be, given to the person entitled 
to it. or t(i his agent- in that behalf or (if the drawer 
or indorser entitled to mdiee is dead, and the holder 
knows it) to his jiersonal repn‘seutative, ji there be omg 
and 1 m‘ <’aii be found with reasonable diligence [o) ; <u’ 
(if he is lianknipt) either to the party himself or to his 
trustee in hankruptey (/>) ; where there are two or more 
drawers or indorsers, not ]>eing paitners, notice must 
be given to eardi, unless one oj them lias antborit-v to 
n‘ceive notice for the others {(f). 

\o particular bum is Kupiited ; writing. ])er'sonal 
communication, or partly one and partly tln^ otlier, will 
Huthce, provided that the identity of the bill and its dis- 
honour by non-acceptance or non-payment is sufficiently 
indicated ; so also will return of the dishonoured bill 
to the drawer or indorser (r). Wlien givrui by the 

(j) S«rtii)n 49 (13). (»/ StcUim 49 (8). 

(k) Seiticm 49 (H). (ft) *SeUion 49 (9), 

(/) Se<;tion 50 (1). (p) Sw tion 49 rlU), 

(m) Section 49 ( I ), (2 k (•/) Section 49 (1 1 ). 

(r) SwUion 49 (5) -(7), l‘oi cxAinplw of notiowi held Hufticjcnr, 
(lialmcrs (Ml Hill* pf Kxclmngc (8lh cd.), j»p, 179 -181, 
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holder it enures for the benefit of all subsequent holders, 
and of all prior indorsers who have a right against 
the paity to wlioiii it has been given ; and notiec given 
by an indorser ennres for the benefit of the holder and 
all ind(*i'.s<Ms snliseijuent t«i the j)arty wlio has received 
notice (.s). 

Nolice is reejuired in the generalily of cases, and that 
this shoidd he ho is clearly e,(juitahle. A tiian ma\ have 
indorsed a hill away, value tlOh, due on Speteiuher Ihd ; 
if he hears notliing about it by, say, September I2th. 
his reme-dios against parties liable to him might become 
less valuable or be lost by his being unable to enforce 
thorn promptly. If afterwards he is asked to pay, 
great hardship might be inflicted upon him ; hence the 
necessit-y of notice of dishonour. But in tlw) following 
cases either this w'onld not apply, or else a giOater 
hardship would b(5 inflicted on the holder by requiring 
him to give notice. 

Thus, an omission to give notic(‘ of dishonoui- will not 
operate as a discharge (a) where the bill is dislioinmred 
]>y non-acceptance, and notice of dishononr is not given, 
the rights of a holder in due course subsequent to the 
omission will not be prejudiced, and (b) wdierc due 
notice of dishonour is given on non-accoptancc, and no 
acceptance is in the meantime given, notice of subse- 
quent dishonour by non-payment is utiuecessary (0* 

Notice of dishonour is dispensed with in the following 
cases (u) : 

(a) Wliero reasonable diligence is used, but notice is 
impossible, or does nf)t reach the person sought 
to be charged ; 

(.?) Section 49 (3), (4). 

(tt) Section fiO (2). 


(*) Section 48. 
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(h) Wlioro notice in waivtul l)y the party entitled to 
it : 

(c) A^ retjfards ihf dramr (i) diawer and 

diawno jiie the sanie pciNUj ; (ii) wIumc the 
diaweo is a liclilinus pcrsiui or a 
iKj < apacity lo contract ; (iii) wliere the drawer 
is the pel son to whom the bill is presented for 
paviiient ; (iv) wheir tlie <ira\\ee or acceptor 
is as hetwe(‘n hirnsoll and the drawer under 
no ohliuation lo ac cept or pay tfie bill (y) ; 
(v) when* the drawer has eonntermanded 
[)aymcnt ; 

(d) As regards the indorser -(i) where the bill waH 

accepted or made for his accommodation ; 

(ii) whm-e the indorser is tlie jiersoii to 
whom the, hill is presented for payment; 

(iii) where tln^ drawee ir. a fietitions pei'Bon 
or a person not havin;/ c apac ity to contract, 
to the knowlcMlife c»i the mdoiser at the time 
of indorsement. 

In a well-known ease (//), tlic*, meanin^^ c»f the word 
“ liedit ious ' was considered, and ihouf^h the dts'ision 
was upon a different section of the Act. tin; interpreta- 
tion f^iven would doubtless apply to thc^ word as used 
in this section. The facts were these : f Petridi & Co, 
was an actual firm carrying on business at Constanti- 
nople, and Vuedna, a foreign correspemdent of Messrs. 
Yagliano of London, was in the habit of drawing bills 
on Messrs. Vagliano to the order of Petridi cfe (,■0. A 
clerk in the employment of Messrs. Yagliano forged 

(i) For instance, where a banker has no fun^is to nn et a cheque, or 
the bill was accepted for the accomniwlation of the drawer. 

(y) Bank of England v. Vmdiano, [1891] A, (\ 107. 
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bills, putting in himself the names (»f Petridi & Co , as 
payees, and Vueina as drawer ; to these he procured 
genuine acceptances of his firm ; he then forged the 
indorsenent of Petridi & Co., making it an indorse- 
ment to a non-existing person, “ Maratis.*’ and then 
took the bills to the hank, and received payment of 
them across I he counter. On the discovery of the 
forgeries, the question arc>se, Who was to bear the loss ? 
and for the bank it was urged that the bills, being 
payable to the order of a fictitious pei'son. were, to be 
treated as payable to bearer (s) ; the case, turned, 
therefore, to a large extent on the meaning of 
" fictitious ” as the word is used in the Bills of 
Exchange .\ct, 1882 . Th(^ contention was that 

“fictitious'’ meant “ liclitious with respect to the 
occasion, ’ and that the mere placing of a name which 
was uc.t.ually borne hv somebody would not prevent 
tliat name from being, in this sense, fictitious. ’Fljis 
view was aci'.epted by the House of liords (u), and Lord 
Herscheli. saitl : “ I have arrived at the (‘onclusion 
that, wh(Mieve,r the name inserted as that of the payee is 
so inserted by way of jiretenec merely, without any 
intention that payment shall only be made in con- 
formity therewith, the payee is a fictitious person within 
the meaning of the statute, whether the name b(‘, that of 
an existing person, or of one who has no existence, and 
that the bill may, in each case, be treated by a lawful 
holder as payable to bearer.” So a cheque drawn to 
the order of a fictitious or non-existing person may be 
treated as payable to bearer, although the drawer believes 
and intends the cheque to bo payable to a real person (h). 

( 2 ) Section 7 (3). (a) [1891] A. C. 107, at 1A3. 

(6) riuttm V. [18071 A. C. 00. 
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Both the above-mentioned eases were distiiij^uished 
bv Warrington, J., in Vinden v. Hughes {c). In that 
ciisc the plaiutitfs clerk tilled up elunpies payable to 
the order of certain customeis with the nani<‘s ol the 
customers and s\inrs of money which were not in fact 
owint' to them. The clerk obtaimsi the plaintitl 8 
sii^naturc as drawer, lorded 1h<‘ iudotsements and 
iieootiated the {hcipies to the defendant, who took 
them in oood faith and for value. It was held that the 
payees were not “ tictitious," lu’canse th(? drawer bo- 
lie.vcd when si^nitei the clowpics that he owed tlie sums 
mcntioiK'd to the, persons who.se names ap|)carcd on 
tin- che<jues. Hank of England v. Vagliann was dis- 
tinguished on the oround that tln-re bein^ no diaw'er 
in fact in tliat case, the iise ol a name as payi'e was a 
mere fiction. 

Protest.-- In the cu<e ol an inland bill, {irotest, 
though sometinie.s useful, is optional, save where 
ac-eeptance oi' jiavnn-nt for honour is d(‘sired (d). But 
in the c,ase of a foieii^n bill (c). appeaiin-j «m the face 
of it to be such, the drawer and indoisers are dis- 
chaiiied if, in the, event ol non-ac< eptance, the bill is 
not protested ; and protest is neceasury als(», if a 
foreign bill which was not dishonouretl by mm-acceptance 
is di.shonoiired by non-payment (/ ). Protest may be 
excused under circumstances similar to those mentionexl 
above in the ca.se of notice of dishonour b/). 

Form of Protect,- A protest must contain a copy of 
the bill, must be signed by the notary makin;^ it, and 

((-) 1 190r»l 1 K. It .S<‘C alHO tSottU arid Soul/i H uk - Hunk v, 
Miid)dh, 1 A. C. 137. 

(/i) .Section ft I (1). 

[c) Pad, |>. 347. 


{/) ScM-lioTi 51 (3j. 
{•/) Sci lion 51 (tl;. 
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must specify the person at whose request the hill is 
protested ; tlie place and date of protest ; the cause or 
reason for protesting the ))ill ; tlie demand made and 
the answer given, if any, or the fa(;t that the drawee 
or acceptor cannot ho found (//). The protest must be 
stamped (i). If the services of a notary cannot be 
obtained, any householder or substantial resident of the 
place may, in the presence of two witnesses, give a 
certilicate, signed by them, attesting the dishonour of 
the bill, and the certificate will in all respects operate 
as a formal protest (k). 

Time for Protest. -lUliQ bill slu)ul(i be protested on 
the day of dishonour, but if noted on that day. or not 
later than the next succeeding business day (/). it may 
be protested afterwards as of that day (m) : delay is 
excused if caused by circumstances Ixn’oiid the control 
of the holder, not imputable to Ids (hdault, ndsconduct, 
or negligence (n). 

Place of Protest. —A bill must be protested at the 
place whore it is dishonoured, save that (i) wlie.n a bill 
is presented through and returned disli(uiouied tlnough 
the post, it may he protested at tlu* place to whi<!h it is 
returned, and (ii) if the bill is dravv?i paya])le at some 
place of business or residenee (h-her than that of the 

(h) iStvtion 51 (7) If thv bill it» oi or ii» wrongfully 

detained from the jx'r.soii entitled to hohi it. may be made on a 

copy or written partieularii thereof (b. 51 (8)). 

(i) Stamp Act, 1891, a. 90 and Sched. 1. 

(ir) {Section 94. A special form is given in the {Schedule to the 
Act. 

{ 1 ) tJwilion 51 (4); Rills of Exchange (Time of Noting) Act, 1917, 

s. 1. 

(»h) {Section 93. “ Noting *’ is the minute imnlc by the notary 

on which the foriu.d notarial eertiticale — the protect — is baacif. 
See ChalmciW on Bills of Exehaiige (81 h cd.), p. 194. 

(w) {ih'cUtui 51 (9). 
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drawee, ami is diKhoiioiired by iion-acceptaiu e, it imisfc 
be protested at t!io place wliere it is expit*ss<Hl to be 
payable (o). 

Liiihililfj of I ht’ Aarphr. Tin* tii;uvi‘e is nof. ubligctl 
to accept the bill, and in tlm <‘Acnl of n'lusal is under 
no liability ofi hip). If he does accept, be engages to 
pay acc»)nliiur to th«‘ tenor of his acc*ep(anc^^ (</). and 
this whether not he luis leeeivetl eonsideiation. By 
accepting he admits to a holder in tlue e<nn.'si‘ tbe exist- 
ence (»f the drawer, his signatuie. and his capacity, 
and authority t<i diavs, and if the bill is payable to tho 
drawer's order his (hen capanty lo iiuloise , fmther, 
il the bill is payalih' to the oid(‘r ol a thinl jieiscui. ho 
admits the existence oj the paxee and his Mien (’apacity 
to indorse ; but tlu'se admissic-m-' do u<*t include the 
geiiuineneHs or validiU of the. induiHMnents (r). If he 
lias givi'.n his acceptance toi honoiii. ''supra proitsly* 
the liabilitv is not ab.solute, but a<‘ciues «ml\ if the 
draweii does not pay, and then only wlu'ii the, bill has 
been <lulv presented for pa\ ine.nt ainl dishonoiiied. and 
has been again protested (the, pioM'st mi lum-au-ept- 
ance being of itself insutiicient ). and of these tacts he 
is entitled to notice (.v). llis liability, when it attachesi 
is to the liolder, and Mi all paitie.s subseipient to tlio 
party for whose Imnour the. bill was accepted {/). 

Liability of the Dramr . — IJe must pay tho bill if it 
is dishonoured by non-acceptame i»r by non-payment 
on the part of tho drawee if due notice of dishonour bo 


l«*) Section .‘>1 Om. 
ip) Sveliou W ( I ). 
1,7) Section ( 1 ). 


{r) iSotajoM ,74 (:ij. 
(^l) Section IKi ( J j 
(t) Section W (ii;. 
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given (u). It has been pointed out that “ a bill drawn 
upon a third party in disidiargo of a presont debt may 
in truth be regarded as an offer by the drawer that, if 
the payee will give time for payment, he will give an 
order on his debtor (the acceptor) to ])ay a given sum 
at a given time, and place. The payee agrees to take 
this order, and t«) giv<‘ the tiim; re(juire,d, with a proviso 
that if the acceptor do not acce})t, and pay the hill, 
and he, the payee (or the holder of the bill), give 
notice to the drawcu- ot that default, the, drawer shall 
pay him the amount sp(‘(itied in (he hill, with lawful 
interest ” (.f). lie may not deny to a holder in due, 
course tin' <‘xistence of the payee, and his (hen cnjiaeity 
to indorse, (//), 

Liahili/ff of (hr Imiorsn'.- -lie engages, it the hill is 
duly presented and dishonoured, to compensate the 
holder or any subsequent indorser, })iovided he lias the 
requisite noti(*e of dislionoiir (s). lie must be taken to 
admit to a holder in due course tlu^ genuineness of the 
signatures of the draw<‘.r and of the, previous indorsers ; 
and he, may not (huiy to a suhsetpumt indoisee the 
validity of the hill, and that he had a good title to it at 
the time of indorsement (2). 

A person who signs a bill otherwise than as drawer 
or acceptor, therehv iiicius the liability of an indorser 
to a holder in due course (a). But such an indorser 
may not he liable to tbe drawer. Thus, wliere the 
plaintitl’s drew a bill on A. to their own order without 

(») St'ftum (I ). 

{x) Brootu’s L;i\v (Olh cil.), |>. lUU. 

(//) Soflioa r>5 (I). 

(?) Section 60 (2). 

( 11 ) Section 50. 
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imloraimi li, ami A. iTtunu*tl it afcpplod siml bai'kotl 
by the defendant to ^uarantiMi payment, the plaiutiffa 
could not recover on tlie bill aLiuinst tlic defendant. 
When th<^ plaiiitilbs received the bill, it was ni>t “ com- 
plete and rciiular on the fac<‘ «>l it. " as it lacked their 
t»wn indorsement, and so thev weic not. holders in diio 
<’ourj>e, and by tlie law nierehani a diawer is liable to 
a!i indorser, and not an imlorx r to a diawer {/>). 

But il a bill is ac(«‘pted and indorsed in blank in 
[unsnance, (»i an auieemenf 1)\ the itidoiser to become 
-surety for its payimmt and is then liandetl to the 
person in who.se favour it. wa.s .duned. he iiiav fill in 
his name as diawer and indoise it tiealim* the hill as 
having been indorsed hy him to the indorsing snielv and 
then leindot.sed to himselt for \alne [(), 

As lias Immui slated abo\<*. eai h imJoiser iiiav he 
called on to pay. hy way oi indeniiiity. the whole 
amount (nnle.ss he piote.<led hini.s<*lt against this hy 
the form of his indoisement.) paid on the hill hy a 
.subsequent indor.ser, and tlie liabililje.s of indor.siu’B inter 
He will ordinarily l)e deleimimai necordmg to this lulo. 
But any s})ecial ciicum.stam e- may be considered, in 
order to a.sccatuin tlie tiue i elutions ol the parties. 
Thus, when A.. B., ami diie.( tois of a conqiany, 

mutually agreeal wdtli each other to bei-mmr .sine,t,ies to 
a bank for a certain debt <»l the eompany, and in pur- 
suance of tlial. agreiuiient indorsed three promissory 
notes of the conqiany. it avus decided that the first of * 
the three indorseis need not indemnify the others, but 

\h) Jt nki}is Ortutiixf. i IS'.»S| 2 i.}. It IhS ; hi (- M, T. iS/mit' 

Co. \. llollond, I I'Hllj 2 K. It !•'» ; Sliih \. Mi Kinhif/ (IHSO;, Ft A|>j». 
Ow ^iVl. 

(c.) (JUnu V lirucc Smtllt, [l‘K)7] 1 K. it 507; 

1 K. ij. -joy. 
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that each was liable iii a pro]>()rtionate amount ((/). 
The rule is that indorseiuents are presumed to have 
been made in the (n*der in wliich they appear on the 
bill (c). 

Extent uj the Liabilili/ on a Dishonoured Bill. — This 
differs in the case of a bill dishonoured in the British 
Isles and one dishonoured abroad. The measure ol 
dama;^es on a bill dishonoured at home is (i) Tlie 
amount of the bill ; added to (ii) interest from the 
date of maturity, or if the bill is ])ayable on demand, 
of presentment for payment ; added to (iii) the expense.-; 
of noting, and of any necessary protest (/). On a 
bill dishonoured abroad tlie measure is {(j) the amrmnt 
of the ie-ex(dian,i»e witli interest till the time of pa}- 
ment (h), i.c., “ the sum for whh^ii a si^dit bill (drawn 
at th(^ time and j)lace of dishonour at the then rate of 
exchanjjie on tin*- place where the drawer or indorser 
soujfht to be charged resides) must be drawn in order to 
realise at t he place of dishonour the amount of the dis- 
honoured bill and the, exj/enses consequent on its 
dishonour ” (i). It has b<u*.n decided that notwith- 
standing the above, if a bill drawn abroad is dishonoured 
at houK', and the drawer is by foreign law^ under a 
liability to the holder to pay re-ox cJiange, h(‘. may, if 
the bill is duly protested, recov<‘r such re-exchange from 
the acceptor (/;). 

(<<) Macdonaltl v. WhUjitU ^1883), 8 App. Ciw. 733, 744. 

(e) Section 32 (5). 

If ) Section 07 (1). *See anif, p. 333. 

Iff) The hoMer Inus no option to sue for tho (lanmg 08 provided for 
the cHso t)f u dishonour at liomo (/ft- Cotnmrcial Bunk of South 
Australia (1887), 30 t'h. I). 522). 

(A) Section 57 (2). 

(») Si'C OhalmorH on Bills of Exchange (Hth cd.), 220. 

(it) I arc GilUspie, KxparU Roburts (1887), 18 B. 1). 280. 
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^ ff jubtico loquiroii it, the intorebt iiiuv be withlield 
wiictlier the hill be an inland or a foreit^n bill (/). 

Discharge of the Bill. 

'riie uroimdH of discharge are these . payment by 
the aticoidor (or sometimes by others), \vai\er. caueeb 
lation, merger, alteration. In addition emtain partioa 
may be discharged by want of notice i>l dishonour or 
by omission to duly present the bill. 

PdjfDwnt. —In order to operate, as a iii.'ieharge. this 
must be made by the prt)per person and in due, < ourso. 
Payment by or on behalf of the acceptor at- or aft-er 
maturity will always operate as a discharge ii made 
bona, fiib‘. to the holder without notice id any defect in 
his title [m ) ; payment liy the drawer (*r indorser does 
not disiJiarge the bill ; save that an accommodation 
bill i.s discharged it paid by the patty accommo- 
dated (n). 

Payment mu.Ht be made* to the patty enlitled (o), and 
it is on this account that the payee must be m tin* hist 
instance a jier.son nameil oi indicated with reasonable 
eertaiiit\ , though a bill may be, made pa} able to several 
payeiis jointly, or alternatively to one oi them, m* to 
the holder of an olhe,e for tlie. time being (p), and it 
may be matie payable to blearer. If a fie-titious (9) or 
non-existing per.^ou is nanuHl as jjayee tJio bill may 

{l) ;Sucliau 57 (3/. 

(in) Soctiun 5U. 

(It) IScctum 59 (*J), (3/. 

{ff) Bui (KM» poH, {Ip, 355, 35(>, 9 ^ lu ptiyiii<*iiL ii} .i imiiLL-j ot u 
dBmauil tirnfl iKrtbring a furgutl in<loi>ctiit'nt. 

Ip) tScction 7. 

(I/) See r«j//kiiw JJrua. s. Hank of htujUind, atUc, {). 331 
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be tieatecl as payable to bearei (r). Prima facie the 
holder is entitled to payment. 

The amount paid must be the correct amount, which, 
therefore, must be a sum certain (.v). The bill ts payable 
at maturity. It is payable (Ui demand, if it is so ex- 
pressed, or if !io time for paytiieut is named, or if it 
is stated to be payable at siuht or on ])iesentatioii ; 
also if it is accepted or indorsed when oveudue, it is, as 
re}i[ardH such acceptor or indorser, deemed to bo payabl<^ 
(HI demand (/). If it is payable at a fixed period after 
date or sijjjht or on or afi-er a lixiul period after any 
specified event which is certain to liap[)en, the dat(‘ is 
determined aicordinj^ to the tenor (it). 

A bill on demand is [layable on the da) of demand, 
but in other eases the time of payment is dctcimineil 
as follows: The day of payment is incIndiMl. and the 
day from which tin* time, is to b(*,uin to run is 
excluded (c) ; in addition to this, three da)s oi L»rac(5 
are allowed, and on the last of these the bill must be 
paid (//). The whole day is available for payment, 
i.e., in general the whole of the, business liours of the 
day ( 2 ). Pavment may be made before it is due, but 

(/■) Sn-lum 7 

(s) .’lie. (/) S('i i.ioii Id, 

(u) Si'ClloU 11. 1( IiiUnI lx* olnrlN I’ll. hu^U‘V«'l . Ui.it il lull 

ou tt roni ini'**!!! V is h.ul ; .»nils«s>s 12, .ts ii g.mls lillnu^ ii|i HhmI.iO* 
when the luslniinrnt h.i»s Iti rii i.ssmsl imUatiMl. 

(.c) Sei'tuni 1 1 (2). 

(//) iSeetioil II. in thus .srelion Hill he foiiinl pi iivusions toi the 
ciwo when the l.ist iluy of jjnue falls on .1 ^'undtiy or n hunk hoJid.iy — 
vi*., (a) if the last day of grace falls on a iSunday, CIn usi mas 1 )ay, fjood 
Friday, or a ilay apj>oint<'d hy Koyal proclamation as a public List or 
thanksgiving, the bill is due and pay.vhle on the pieeediiig liiisinoss 
day ; but (l>) if the last day of giace is a h.irik holiday other than the 
above, or if I he last day of grace is a Sunday and the .se,< oml day of 
j^caeo a bank holiday, the bill Is due ami payable on the t>uc<*ocdmg 
business day. 

{z) Ki V. Thomm, f lSl)f| 2 Q. ]>. Toll. 
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it will not tliftn operak' as a discharirt* pxrept between 
the partit*s to the payment, and will he no answer to 
a holder in due course (u). 

When a hill is paid the holder may he compelled to 
deliver it up to the paity payiiiL^ it (/>). 

Preschhmmt /hr PiUfmrul is nec4‘ssar\’ (exct‘pt in the. 
cases mentioned helow). and without it (licre is no rielit 
to enforce payment a^^ainst the, drawer and iinlorsers 
of the bill (c), hut il the hill he atcepled e«-nerally 
n<» prcMMitment is rtspiired lo lendei the, lU'ceptor 
liable, {(i). 

The lime (»f presentment is (h-lermined as billows : 
if (he hill is payable on demand it most (to allect the 
<haw<M) lie prtvNcided withm a n‘a.sonahle tinn^ after ik 
issue, and (to afled an ii'dois»'i) within a reasonable 
time after its indofsemeiit ; if payable otherwise, then 
it must, he pr<‘sente<l on the day on which the hill falls 
due (e). Delay caused hv ciicnmstanees }>e\ond the 
eont.rol of the holdei is <'X< nsed if not imputable to his 
de.fault, mi.scondu<-t or ne'jli;.M‘iice (/ ). 

The place of presentment is detemhned hy the, terms 
of the acceptance. If accepted payable at a paificidar 
place, presentment must he made at tlie ])lace named : 
if the acceptor’s address is o]i the liill. this (if no other 
place is sjiecified) will deimmstratr*, tlu' pr oper pla<e ; 
if no }>]ace is spc^ ifierl and no adflii'iss eiveii. il should 
be presented to the, accejrtor at his plact*. of business if 
known, and if not at his oi'dinary n'sidence ; otherwise 

(«) SiMaion r»U (2;. {r) 4:». 

(6) Section ">2 (4;. (rf) Sh tion 52 ( I j. 

(c) Section 45. The acceptor cannot always «lcinan<l the exact 
carrying out of this lint y. Si e^- .V2(2;. 

if ) Section 4(1 (J }. 
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it may bo presented to the aeceptor at liis last-known 
place of business or resideiiee, or to liiniself wherever 
ho may ]>o found (h). The presentment must b<‘, made 
by the liolder or by som<*. person authorised to reccuve 
paymeut on Ids belialf at a reasonable hour on a Imsiness 
day. It must ho made to the person desij^naled hy the 
bill as payer or to some person authorised hy him to pay 
or to rcftise [layment, if such can he found. If there are 
several desi^maled payers and no j)laee. «»r paynieTit is 
specified, then to all of them, unless tln'v are partners. 
If the drawer or aciceptor is dead, prescmtment must be 
made, if possible, to bis personal representative. Agree- 
ment or usage may authorise ])resentmcnt through the 
post office (A). 

Delay in making presentment is oxeiised by circum- 
stances beyond the control of the holdr'r and md 
imputable to his default, misconduci or m‘glig<*n(e. 
Presentment will be dispe.nsed witli (i) where* after the 
exercise of reasonable diligence, it cannot hi' clfeeted ; 
(ii) where the drawee is a li(;titious person (/) ; (iii) as 
regards the drawer, wOiore the drawee or acceptor is md- 
bound, as between himsolf and the ilraw(^r, to accept or 
pay the bill, and the drawer has no reason to believe 
that the bill would be paid if presented (j) ; (iv) os 
regards an indorser, whore the bill was accef)ted or made 
for the accommodation of that indorser, and ho has no 
reason to expect that the bill would be paid if presented ; 
(v) if it is waived, expressly or by implication (k). 

The holder must, on presentment, exhibit the bill to 
the person from whom payment is demanded (1), 

(A) Section 45. (») See ante, p 331. 

(h S.ff., if AB between them it is an accommodation bill. 

(i) Section 45. (0 Section 52 (4). 
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Payment for Honour.— \i a bill in not paid at 
maturity it bei*(»rii<‘H dwhonourod h); u on •payment, and 
the holder immediately au'-ipiires his ( »)jise«|iient rights 
iiiiadn.sl. (4n‘ paities. If it lois Imm'ii piolesled for non* 
payment, anv person nia\ infei\ene and pa\ d for the 
honour of any party lialde thereon or ioi whose aeconnt 
the. hill* is drawn (m); the inttMventmn is then called 
“payment lor honour/’ and the pasei- sjoj)s into tlie 
place of the, loddoj. to the extonl of his liLdils aL,ainst 
the ilefanltor and those who were liable to him ; parties 
.snbse([uent to the party lor wliose honour the bill is 
paid are discharued (v) ; this “ payment for honour 
fiujrrd pntteM" must be atU‘slt‘.d liy a noiaiial act of 
Imnour, vvliich may be appcndetl to the protest (o). 

77/c Aimmnl Payable is ‘generally the amount due, 
with interest, if ai^reed. Intel cst runs from the date 
of the bill, or (if it be undated) from date of issue, 
uidess tlie bill otherwise provides (p) ; a partial accept- 
ance make^ the, acceptor liable on!) to the amount for 
which he has accept<*d. When the drawer pays off a 
(uutain part of the amount, is the accept oi lre(‘d pro 
tanUy (»r can lie be sued for tin* whole, the holder bein^ 
then liable to the drawer for the excess recovered ? 
In an action by a holder a^uainst the acceptor, jiayment 
by the drawer or an indorser of any part is no answer (y), 
\ialo88 the bill is an accommodation bill, piven for the 
accommodation of the drawer (r). 

Waiver. To constitul<c this a discharge of the bill 
the holder must absolutely and unconditionally renounce 

(m) Section 68 (I). to) Section 68 (3), 

(n) Section 68 (5). (;/) Section b (3). 

iq) Section 59 (2) ; v. Itroadhurst (1850), 9 B. 173, 183, 

(r) Lamrus v. Coioie (1842), 3 Q. H, 459; f'ook v. Lister (1863), 
32 L. J. 0. P. 121 (•» r>9 (3)). 
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his rights against the acc^eptor ; and he must do so in 
writing, unless the hill is delivered up to the acceptor. 
If the bill is allowed to remain in circulation, renuncia- 
tion is no deferu e as against a holder in due course who 
has received no notice of the waiver (.«?). At common 
law acconl without satisfaction does not operate to 
discharge a party from liability, unless a roleajte under 
seal is given; the law mercliant did not adopt this 
principle and permitted the holder of a hill to discharge 
the acceptor without consideration ; and, subject to the 
conditions al)ove mentioned, the Act has recognised the 
peculiar rule of the law merchant. 

C(inC(dl(Uii)n (I). Cancellation disc,harg(!S the peison 
wliose name is (‘anc‘elle<l, and also all indorsers wlio 
would have a right of recoui'se against him, unless 
(1) the caucellatioii was not intentional ; or (2) was 
made without the liolder's con.sent ; or (JJ) was made 
hy mistake ; the burden of proving that the cancellation 
took plac(^ under these ctuiditions is on tln^ 
seeking to support the hill. If the hill as a whohi is 
thus (uxnctjlled, all parties are discharged. 

Alteration (?0-* -Material alteration of the hill or 
acceptance without the assent of all parties liable, 
avoids the hill, <'xcc}>t as against a party who has made, 
authorised, (n- assented to the alteration and except as 
against suhsecpient indorsors. If, how'ever, the altera- 
tion is not apparent, the holder in due course may sue 
for the amount of the bill as it st<K)d before alteration (y). 
Material alterations are, hUtr alia, alterations of date. 


(jt) Section 02. 

(U Section m. (It) Section G4. 

(.r) See SrhiAftrld v, Karl nf f.nndt-duymwjh, f 1800| A, U. r»l4. 
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amount, time, and place of payment, or the addition of 
a particular place, of payment, where tlie orijrinal 
acceptance was ^^eneral. 

The alteration must he material. In (idrrtird v. 
Lewis (</), dehmdant sij^ned an acceptance, tlie amount 
hein^ left in blank, but the fi^rufes in the nmiiiin were 
£14 0.S’. G(/. ; the drawer filled up the bill for 
£1G4 O.V. G(^., and altered the fiuures to make theni 
correspond, and it was decided that the marginal 
fieures not be.inu a material part of the bill, the 
alteration was no d(‘fence to an acti«»n b\' a bona fide 
holder it). 

The statute and these decisions are in acc<»rdance 
with the old law on the subject, as laid down in the 
(‘ase of Master v. MilJer{a) \ in that case, .Asiu'KST. .1,, 
says : “ T cannot see any rea«son whv the principle on 
which a deed wo\dd have been avoided should not 
extend to the ease of a bill of (‘xthan^e. All written 
contracts, whether by deed or m»t. are intendisl to bo 
standini^ evideiu’e aL'ainst the parties ('uteiinii into 
them. There is no ma-iic in paichment or in wax ; 
and a hill of exchani^e, thoneh not a deed, is evid(*nre 
of a contract as much as a deed ; and the piinciple to 
be extracted from the rases cited i.-. tliat aiiv alteru1i(»n 
avoids the contract.” 

Merger.'- \]m\pv some <*ircumstances this will dis- 
chart^e the hill, e.g.. wdieii the accept<»r becomeH lj(dder 
of the bill in his own ri^lit, at or after matnrity [h). 
The acceptor must, however, receive !)ark the hill with 

(y) (1883), 10 Q. B. D. 30. 

(z) TheHP nile« <lo not to hank note**. Sec jhuI, ji. 330. 

(a) (1791), 4 T. R. at p. 3.31. 

(?)) ?y‘<'(ion 01. 
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a right good against the world and not Hn])jer.t to that 
of tiny other person, so that if it is t.ransf erred to him 
without consideration in fraud of a previous hohh'r in 
due (‘ourse, he. will still remain liable on it (c). . 

Bills in a Set (^/). 

Bills arc freqmmtiy drawn in a set, e//,, two, thre<‘, 
or more parts, and if they aie. nuiuhered and r(5fer one 
to tlic other, the whole of the parts e(»iistitute. one hill. 
The drawee should accept one part only, and, if he 
accepts more than one, he will hit liable, on each part as 
though it were a separate bill, save wlnue. all get info 
the hands of one holder ; he should not j)ay unless the 
accepted part is produced to him, for if he does so, and 
that part; is <5ventiially presente.d by a liolder in due 
course, he. must i)ay again. If a hoid(*.r of a set indors<‘.s 
dift'ereait parts to dilfereut persons, lie is liable on each 
parti for the full amount, and so will he all siihseipient 
indorsers on the parts they indorse. Subje<*t to the 
above, payment of one part diseharges the set. ^Vllere 
two or moi’O parts of a se.t are negotiated to dilTeient 
holders in due course, the hold(‘r whose title first accrues 
is as he, tween such holders deemed the true owner of tlie 
bill ; but this must md- }>rejudieially afT<*et the position 
of a person who in <lue course accepts or pays the first 
part presented to liiin. 

Foreign Bills. 

An inland bill is one which purports on the face of 
it to be both drawn and payable within the British 
Isles, or to he drawn within them, iipim some person 


(i-)* i\ash V. nr Frrnllf, | 2 g. H. 72. 


{d) Set'hou 71. 
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ropidoTit. therein. Any other bill is a foK‘ij<n hill. 
Unless the contrary appear on the face oi it. a bill may 
be treated bv the holder as an inland bill (r) 

'riie, of a foreiiiii bill nsnallv dilTers from an 

inland bill, the former beiii«r diawn, as a lule, in sets, 
and at one or m(>rc uaaneea (/>., the lime jor payment 
allowed by enstom as betwepo the (‘ouiiIjn’ nf drafi and 
the (tonntrv of jaument). When a loiei^n hill is 
dishononred, prote.'-t is msM'^sarv save as against 
the acee.ptor ; in the case ol an Jiiland bill it is 
Optional if). 

It is a matter of some, diflieully t»> decide what law 
j^njverns a forei^ni bill, wdiether the law of the place of 
draft, or of the place of paynnMit. The rules relatiTij' 
to this are to be found in s. 72 of the jlilk of Kxcdian^e 
Aet, 1882 ; their main result seems to lui tiiat the law 
of the place wdic.re th(‘ aet is to he done Is to he the Jaw 
j»overnin^ the p<Mfoi f!iance of that a( t e.</,. a bill drawn 
in ICnirlaml. acc<‘,})ted in Knince. jiayahh* in Holland ; 
here Kaij^lisli law lioveins the diawinu, Kiemh law the 
aeccpt-anec. Dutch law the j)ayment (fj). 

. Agreements intended to Control the Instrument. 

It sometimes happens that jiuteements aie made hv 
the, parties at the time of aeeeptanee. indorsement., etc., 
and thc.se, if in writinjr, may have an elTeet as between 
the parties to them, and as r«?^ards those who take with 

(e) Section 4. 

If) Sections 61, 52 (3;. 

(f/) See, as regard* the law previcu* to Ihf; Act, the ciiae« of 
RoihAchild V. Currie (I8;i9), 1 Q. Ji 43; lioiujuriir v. (h'mmnn 
(1875), L, R. 10 Q. n. .52.5; Trimltey y. Vujnkr (JH34), I Ring. N. C. 
1.51 ; Jjfhel v. Tucker (1808), L. K. 3 Q. B. 77 ; BradJniujh v. Ife Hin 
(1870), L. R. 5 0. R 473 And sincp IHr Aft, In n 
ExIenMov Hint, inul ImpH Cn. H 88.5). .'lOCh. I). rm. 
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notice of the ai^reement. If the agreement is con- 
temporaneous and oral, it cannot be proved, for it would 
be an attempt to vary a written instrument by oral 
testimony. For example, if wben a bill is given there 
is an oral agreement btitwem the, drawer and the 
acceptor that it shall be nuiewed. or if when a note is 
made it is agreed between the pav<^e and maker that the 
latter shall not be liable if good'< to be supplied do not 
answer a warranty, effect cannot be given to such agree- 
ments because they <*,(»utradict the <*,ontracts contained 
in the bill and note to ])av at maturity. As ])etween 
and to alfeid; immediate parties oral evidence may be 
given to show then*, was no e«»nsiderati(ui, or to show 
that th(^ delivery was not maih*^ with tJie inte.ntiou that 
the bill shoidd operate as a contract., or that it was 
conditional, or to show that the contract lias been 
discharged {h). 

A subsequent agreement may be made to vaiy the 
terms, and will bind all who liave notice, but it is a 
fresh agroomeut, and must be supporteil bv c(m- 
side ration {i). 

It sometimes liappens that a .special agreement is 
entered into between tlie draw<*.r and accejjtor, wliereby 
tlio former undertakes to give certain securities to the 
latter to (a)mpensate him in the event of liis not being 
put in funds before the maturity of the bill. If these 
parties become insolvent, can the bill holder claim to 
come in under this arrangement, and take the securities 
in payment of his bill ? If one of the parties remain 

(A) Seo and cf. Nrw London Credit Sytidiatte v. Neale, [18981 2 
Q. B. 487 ; Abny v. Cnix (1870). L. R. h C. P. 37 ; Foder v. Jolly 
(1835), I 0. M, & R. 708 ; Hitchinqe and Coulthiir,d Co. v. Northern 
Leather Co. of Amerka, [1914] 3 K. B. 1K)7. 

(i) Me Manna v. Bark L. R. 5 Rx. IW. 
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Bolvciit this is not u matter of importance, as tiie iioldei’ 
will got payment from tliat one ; but if both diawer 
and aeeoptor heroine insolvent, the case becomes 
importauf, and on ordinary princijiles the liolder would 
seem to liave no right to the sperilic M^i iirity. 'rhis, 
however, is not Uo^ law. The. lule. in Ki. parte 
W'ariiuj [k) applies. Tins has lietMi staled thus (/,) ; 

Wlierr, as between the diawer and I lie. mecjitor ol a 
bill oi exchange, a seciiuU has, by \iitue ol a contract 
between the.in, been spc< ilicalls appiopnaled to meet 
that bill at matuui\, and has been lodged ior that 
pill pose, by the drawer with tiie acce.pl-or ; then, il both 
drawea- and acceptoi liecoine insoKcnt, and theii e, states 
are bioiiglit undei a lous'd adininistralion, liie bill 
iiolde,r, though neillnu' paity nor jnivy to the. contract, 
is entitled to iiavts the .sp<‘c.ili< ally appropiiated security 
applied 111 or towauK pa}ine,nt ol lln* bill. ' And 
I'oTTON, .-^aid that li theie has been a general 
appropriation <»i seeniities lo nici't (Im bills drawn by 
A. upon B. the sticnuties imrst be ajijilied m accordanco 
W'ith the Mile 1) the, pei.son to whom the 

securities are sent, um:.s them loi lus own purpose, and 
does not apply them to the hill, and tlie si'juler laisea 
no objection, then tlie rule does not apply (a). The 
rule is oi an unusual character, and its application gives 
rise to many ditUculties ; tor a lull consideration see 
Uraut on Banking (Gth ed.), pp. Gb 3 ™b 80 . 

{k) ly vcM. 

(/) lly .Mi. Eilfiis, qiioUMj by llufci'i, iii Lj jimli, iKt'tf 

(isso), I t g. li D. ejl, <>‘J0, 

(m) 14 g. li. 1). 

{n) In rc (Jotkcnburij CoinmLrcutl Co, (Jbsij, 1!'J \\, il. ‘iob. 
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Cheques. 

Tlio Bills of Exchange Act, 1882, deals with these, and 
in 8. 73 defines them as bills of exchange drawn on a 
banker, payable on demand ; the delinition of a bill of 
exchange given in the Act applies to cheques (o), and 
so generally do all provisions of the Act applicable to 
bills payable on demand, ex(*ept as otherwise provided 
in Part 111. (ss. 73-82). 

Mention has already been made of the history of 
cheques in the judgment in Goodwin v. RohiHs quoted 
above (/>). 

When a cheque is presented, tln^ banker must pay 
it if ho lias funds in his hands belonging to the 
drawer (q) ; othervvi.se he becomes liable to an action at 
the suit of the customer for wrongfully dishonouring 
the cheque (r). 

The holder of a cheque must present it for payment 
within a reasonable time of its issue (s), and if the 
drawer is (^titled at the time of such presentment as 
between hiniseK and the. hanker to have the cheque 
paid, and if owing to nou-presontment within a reason- 
able time ho is damnified (e.g., by the insolvency of 
the banker), ho is discharged to the amount of the 
damage suft’ered ; in such a case, the holder may obtain 
judgment for the amount against the banker {t). 

A banker's authority to pay a customer’s cheque is 

(o) Lortl Blackbuhn m McLum y. Clytksdale Itankouf Co, (1884). 

9 App. Caa. 95, 100 (a. 73). 

(p) Antt, pp. 297 (/ *-#/. 

(«) S <'0 (iicUt in CiKidn'in v. Kolittri-t, supra ; Cotl v. Clujp (1847), 

10 M. & W. 321. 

(»•) Mars^ftti v ir<l/i/f;rt.v ( I8;{|), 1 H. ,1 Ad. 415. 

(<*) Sivtioii 74 (2). 

iQ Seutioii 74 (I), (3) 
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rcvokoii (i) by coiuitcriiiaiid of payment [u ] ; ^ii) by 
notico. of tlio cufitoniora (loath (u) ; uiul (iii) by uotico 
that tho customer has coinniitiod an “ avaihiblo " act 
of baiikniptcv. lie may lofust*, t«) pay a chccpio on an 
account wliich is tho subject of a ganiishtM^ older {x). 
A clic(pie is not an (Mpiitahlc assiijninont of tfu* drawer‘8 
balance, and accordingly a third party has no ri^ht of 
action ai^ainst a banker for refusinj^ to honour it (//). 

Orosiiefi Cheques. ~X clmquc, across the. lace of which 
tw») parallel lines arc drawn (between which the, words 
“ and Company, ' or any abbieviation of th(‘m, may be 
placed), is styled a crosse-d c.liecpie. A chc(pie crossed 
;.;encially (contains the abov(’. only ; a ch<‘qm‘ ciossed 
specially contains the name of a bankei in addition, and 
then IS said to Im crossed to that banker {z). 

This crossing (which is a maleiial part of the 
('heque (a)) may be added to an uncroascHi cheque by 
the drawer or the holder, and either may turn a general 
into a special crossinu (h). A hanker may convert an 
uncrossed cheipie into a crossi^d one, or a general 
crossing into a special cimsing to himseli (b). H(i may 
re-cross a specially crossed cheque to anotlu^r banker 
for collection (b) ; in no other case may a specidlly 
crossed cheque be crossed to inme than one banker, and 
if it is so, the duty of the banker to wlioin it is presented 
is to refuse payment (c). 

When a cheque is crossed it must be paid through a 

(«) ISoution 75. The banker i» uot boutiU lu iiei <*u an unaiitheuti* 
cated telegram {Curtice v. Lorulon, City and Mulhutii Jiank, [lltOSj 
1 K. B. 293). 

(a:) Uogtrx v, WhiUUy, [1S92J A. 0 IIH. 

{y) Schioidrr v. Cnittal BaukvJ Uindon (lS7C»j, h, T'. 735. 

( 2 ) .Scclmn 7S. {b^ ImmIhui 77. 

(a) iMJctiun 7S, U) Heetioii 79 (I). 
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banker, and if it is crossed specially, through the banker 
whose name is on it. For safety's sake the words “ not 
negotiable ” are often added, and although they do not 
affect the transferability of the cheque, they limit its 
negotiable character, rendering a transferee liable to 
have set up against him the defects of title available 
against a previous holder. In the words of the Act 
“ he shall not have and shall not be capable of giving a 
better title to the cheque than that which the person 
from whom he took it had ” (d). Frequeutl} the cheque 
is further crossed “ account (d A. B., ’ in which case it 
will, according to the direction, be paiil into that account 
at the bank to which the special crossing le.fin’s. 

A banker who pays a cheque drawn on him other- 
wise than according to the crossing is liable to the tiue 
owner for any loss he may sustain b) such pay- 
ment (e). 11 the crossing is obliterated, or if the 
cheque appears ii(»t to be crossed, and not to iiavc been 
added to, or altered otherwise than m accoi dance with 
the Act, thou if the banker acts in good iaith and 
without negligence, he is not responsible if he treats 
the cheque as uncrossed (/). But if he pays in con- 
formity with the crossing in good faith and without 
negligence, ho is placeil in tiie same position as if he had 
paid the true uwmer, and il the cheipio has reached the 
payee, the drawer is entitled to the same protection (^). 

{d) ijcotioa SI li si’ciut} this w the uuly w.vy m which a uhajuu 
payable to otUcr or bi^ircr can be iiiailc nut negotiable [National 
Hank V. iSUke, 1 y. B. 43o;. 

(c) Section 71). 

[j ) Section 71) ['!). 

[ij) Section St). By s. 17 of the Itovciuie Act, ISSi), the piotecliun 
(which wan contiueil to cheques only) is extended to other documents 
diMWU on bankers, and intended to enable any |>ersou to obtain 
payment of the sum nuMitioned tlieiciii. 
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A collecting banker ih protected in dealing witl 
crossed chetpies by s. 82 of tlko Bills of Exchange Act, 
1882 (h), which enacts that ‘‘ where a banker in good 
faith and 'without negligence receives })ayment for a 
customer (i) of a < heque crosstMl generally or specially 
to himself, and the customer lias no title, or a defective 
title thereto, the banker shall not incur any liability to 
the true owmer of the cheque by reason (mly of having 
received such payment." The cheque must be crossed 
when it come.s to the banker’s hands {k). Notwitli- 
atanding section 24 of the Bills of Exi'hange Act (/), 
where a banker collects a cheque drawn or indorsed jier 
'prOi he is not negligent im^ndy because he docs not 
inquire into the authority of the drawer or indorser ; 
section 24 alTccts rights ami liabilities while tlie bill is 
current and ceases to operate when the bill has been 
discharged by payment, sect. H2 deals with riglits ami 
liabilities after the bill has been so discharged (??<), 

The protection conferred by s. 82 was field to be limited 
to (jascs in which the banker riM cnved the cheque as a 
mere agent for collection. Now. a lianker may and 
often does give the customer immediatij credit for the 
cheque with the intention that the customer sliall be 
entitled to draw against it, before it is cashed. Such 
giving of crexlit of itself constitutes tlie banker a Iiolder 
for value of the cheque, and he cannot tiien be con- 
sidered to receive payment for the customer (k). 

(A) See also Kevenue Act, 1883, 8. 17. 

(0 Whether a person is a “ customer within the meaning of thin 
section is a aueetion of fact, but ho must have some sort of account 
with the bank (Oreai Western Rail. Co. v. London and Coutdy Hanking 
Co., [19011 A. C. 414 ; U Com. Cas. 276). 

{k) Capital and CourUia Bank v. f/orrfon, [1903] A. 240. 

(l) Paff,p.3 4. 

[m) Morwm v. L. C. d: W. Bank, [1913] 3 K. K 360. 

ILL. 





In consequence of the decision in Gordon's Case an 
unending statute («) was passed, whicJi enacted that 
‘ a banker receives payment of a crossed cheque for a 
mstonier within the moanin'^ of s. 8‘i of the Bills of 
Exchange Act, 1882, notwithstanding tliat he credits 
lis customer’s account with the amount of the cheque 
)efoi6 receiving payment thereof.” 

It is not clear how far the statute alters the previous 
aw. It certainly protects the banker where the im- 
nediate crediting of the cheepie is a mere book-keeping 
mtry, hut does it do so in cases where the credit given 
jonfers a right on the customer to diaw against the 
jheque before it is cleared t This diflii'nltv will no 
loubt com>* before the courts h>r solutif>ri. 

Forger ids. -'TWiH part of tluj subject atl'ects bills and 
)ther instruments as well as cliecjues. The following 
•einarks, unless ex[)ressly excepted, apply generally. 

A forged or imaiithori.seil signatuK^ is wholly in- 
operative, and no right to retain the. bill or to give a 
lischarge for it or to enforce payme.nt of it can be 
icquirwl through or under that signature (o). But to 
ihie there are exceptions, for the aciaiptor and indorser 
ire prcclmlod from denying to a holder in due c.ourse 
the genuineness of tlie drawer's signature, etc. (p ) ; 
smd a title a^'iquirod abroad by a forged indorsement 
lader circumstances which give a good title according 
to the law of the country whore the transfer takes 
place, will be recognised and acted upon by the English 
Courts {q), 

1 ^) The Billa.of Kxohange (Crimed Cheques) Act, 1006. 

^ (o) Section 24. 
ilfkAnU, pp. 335. 336. 

( 9 ) KmherirfM v. Aiujlo’Amtrian Bank, [1905] I K. B. 677. 
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TEfe fact that the forgery wan caused or facilitated by 
bho negligence of the acjceptor is not, of itself, a reason 
for holding him liable on a forged bill, oven to an 
innocent holder for value (r). But in the case of cheques 
% customer owes a special diity to his banker to take 
reasonable precautions against forgery, and if the 
iustomer negligently draws a che(|uo with spaces wliicJi 
;an be utilised for the purpose of fraiululent alteration, 
and the amount of the che([ue it fraudulently raised so 
as to mislead the banker, tlie customer must bear the loss 
caused by payment of tlu^ cheque as altered (n). Apart 
from any neglect of duty on the part of the cuskmier, a 
banker who pays a forged bill or cheque cannot debit 
his customer with the amount (/) ; and when the amount 
of an instrument has hmi fraudulently altered, the 
banker who pays it can recover from his customer only 
’the amount originally placed thereon (u). 

Although a customer owes a duty to take reasonable 
care in issuing clieques not to mislead the l)anker, there 
is no duty on tl»c customer to take ])reciiuti(»ns in the 
general course of carrying on Ids husincss to prevent 
forgeries on tlo^ part of his sorvant-s (a;). Tlius, a 
banker could not debit his customer with the amount of 
a forged che<iuo because the latter Imd left Ids cheque 
book in an unlocked drawer (y). 

Bankers paying on forged indmsetnen^s stand on a 

(r) ticholJieM v. Karl oj LaiuU'^wrougk, f ISUSj A. 5] 4. 

{«) London Joinl Ski^ Bank v. Macmillan, [I91SJ A. C, 777; 
approving Young v Orok (1827), 4 Binir. 253. 

(1) Robarts v. Tucker, (1851) 1« Q. B, r>m»; liaU v. FvlUr (l«2fl), 
5 B. & C. 750. 

(tt) HaU V. FuUer, mpra. 

(*) KepUigaUa BulAf^r Kniaits, Limited v. Kalional Bank of India, 
190»1 2 K. B. 1010. r 

' (y) Bitnk c/ Ireland v. Kvans' Trucktjf (1H55), 5 11. L (W, 880, 
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. Bomewhat different footing. Section 60 provides that 
a banker who pays in good faith and in the ordinary 
course of business a cheque, bill, or other draft on 
himself to order on demand, bearing a forged indorse- 
ment, is deemed to have paid in due course. He is, 
therefore, not liable ki his customer for the amount. 
Only bankers are protected by this section ( 2 :). 

A person paying money \m<ler a forged instrument to 
a bonii fide payee may rc.c.ovcr it, if he was not negligent 
in making the payment, and if the mistake is discovered 
and demand made for repayment before the position of 
the payee has been altered ; but as even the delay of a 
^ day may seriously compromise the positirm of a man of 
business, it seems in practice the payer will seldom be 
entitled to succeed (a). But as no title can bo made 
through a forged indorsement the true owner of a bill 
may recover the proceeds, even from an innocent third 
party, as money received to his use, or may recover 
damages for c.onversion from any person who has 
wrongfully dealt with the bill so as cause him loss (6). 

Post Dating , — A post-dated cheque, bearing a penny 
stamp, may be sued on at maturity, notwithstanding 
the provisions of s. 38 of the Stamp Act, 1891 (c), and 
it may be validly negotiated before the due date to a 
holder in due course {d). 

(s) Ogden v. Henatt (1874), L, U. 0 C. P. 613. 

(а) Sw Cocks V. Mastenmn (1830), 9 B. & C. 902 ; London and 
River Plate Bank v. Bank of Liverpoed^ [1896] 1 Q. B. 7 ; 1 Com. 
Cm. 170. 

(б) Arnold v. Cheque Bank (1876), I C. P. D. 578. This mu»i, of 
course, be underatood subject to the protection afforded by the Act to 
bankers. Gf. Bavins v. London and South Western Bankt [1900] 
IQ. B. 270; 6Com. Cas. 1. 

(c) Roqal Bank of Scotland v. ToWeoAom, [1894] 2 Q B. 716. 

{d)Jlllcheoek v. Kduvrds (1889), 60 L. T. 630. 
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Promissory Notes, 

A [»iuniisst)i V note is dfiiiied hy t in* At t tt> lu*. (e) 
“ an um‘onditi(»iial promise m writin;^ imult*. l»y one 
person to uuothor signed by tlio maker, engaging to 
pay, on demand or at a fixed or determinable future 
time, a sum eertain in money, to, or to the order of, a 
specified person or bearer/’ An instrument in the 
form of a note payable to maker's order is not a note 
until indorsed by the maker {/). If on the face the 
note purports to l)e both made and payable within the 
British Isles, it is an inland note ; any other is a foreign 
notc(/). The usual form of a promissory m>tc is as 
folhnvs : 

York, August 5th, 1880. 

[ThreeJ months after date [or on dcrnantlj J 
(SiAMf.) promise to pay A. B. or order [or bearer] 
fifty pounds. 

A. h\ G. 

Here A. F. G. is the. make.i ami A. J5. the paye<v, 
w'heii A. B. puts his name on the back he becomes an 
indorser. The difference between a iioUj and a bill 
are manifest ; a bill has three original parties, a note 
has but twoi 

The contract of the maker is to pay the note according 
to its tenor, and ho may not deny to a holder in due 
course the existence of the payee, and his then capacity 
to indorse (ff). This liability may bo joint, or joint and 
several, according to the number of makers — ^for any 
number may jointly make a note—and their liability 

(e) Section S3, (/) lioctioa Sil. (ff) iSoctiou 88. 
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^peads upou the tenor of the note. Thus, ** 1 promise 
to pay,” etc., signed by more than one person, is a 
joint and several promise (h ) ; we jointly agree,” etc., 
is a joint promise. There is no liability till delivery 
of the note, for until then the instiMiment is incom- 
plete {i). 

PresenlmeiU for Payment. — This is necessaiy iu some 
cases, and then the formalitie«s as to time, place and mode 
of presentment should be observed (k), A note payable 
on demand, which has been negotiated, is not deemed Ui 
be overdue for the purpose of affecting tlie holder with 
defects of title of which he had no notice, by reason 
^at it appears that a rea-sonable time for presenting it 
has elapsed since its issue (/) ; but after indorsement 
it must be presented within a reasonable time of the 
indorsement or the indorser will be discharged (wi). In 
this respect the law relating to bills and to notes dilVers. 
A note made payable at a particular plat e must bo 
presouted for payment at that place ; iu any other case 
presentment for payment is not necessary to make the 
maker liable (n) ; but it is always necessary to make 
the indorser liable (o). 

Generally. — Subject to the necessary m(»dilicatio!is, 
the provisions of the Act as to bills apply to notes, 
except as above, and except those relating to : (1 ) pre- 
sentment for ac.ceptance ; (2) acceptance ; (3) acceptance 

(A) iSt-i-liun 85. 

($) Section 84. 

ik) Aa to these, sw pp. 341, 332 ; and see se. 88, 87. 

(l) Section 80 (3) ; aiasscock v. BnlU ( ISftO), 24 Q. B. 1). 13. 

(m) Section 86 (1). 

(tt) Section 87 (1). 

(o) Section 87 (2). 
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mpra piotAst ; (1) hilla in a set (/>). Aiul proliist of a 
forcijjin note on dishonour is not necessary {q). 

In applyinf» such provisions t-o notes, tlio maker of 
the note dorrtwponds to the accepUn* of a bill, and the 
first indorser of a note corresponds to the rawer of an 
accepted bill payable to <li‘Hwer’s order (r). 

H\nk Notks. 

These aie. pi-ornissorv notes IssiomI by a biiiikei . puyalyle 
to bearer on demand. Their properties were considered 
in the leading case of Milhr v. Race (s), wbeie lau’d 
Mansfikld recognised them as negotiable instruments. 
“ They are not goods, nor secnritie.s. nor documents 
for debts, nor an^ so esteemed ; Init aie treated as 
money.. as ciisli. in the ortlinaiy coiuse and Iransaction 
of busiiionss. by the gemral <'onsenf of mankind ; which 
give.s them the credit and cnneiicy of money, to all 
intents and purposes. They are as mucli momty as 
guineas themselves are ; or any other current coin that 
is usexl in common payimmts. as money or cash." 

In a later ease, I)ExN.m.\x. J.. said that Hank of 
England notes differ from ordinary promissory notes 
and notes of other banks in two important character- 
istics, viz., they are always payable to Ijearer without 
indorsement, and they are legal tender for the amounts 
represented by them. lie. did not consider that the 
ordinary rules relating to bills woiil<l of necessity relate 
X) bank notes, though they do relate to promissory noteft 
generally. In this particular case he decided that the 
iteration of the number on a bank note was an altera- 
tion sufficient to discharge the bank from liability on 

[p) Section Sl>. (r) iSocti«»n HU (2). 

(y) Sect ion m (4 ). («) 1 Sm. 1., ( ]. ( 1 2t li od. ) 
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the note, though had the ordinary rule prevailed, no 
alteration affectinjjf the contract having; been made, tiie 
liability would have remained (<). »So also, in Suffell v. 
Bank of England (n), Jkssel, M.R., said : “ A Bank of 
England note is not an ordinary commercial contract 
to pay money. It is, in one sense, a promissory note 
in terms, but no one can describe it as simply a promis- 
sory note. It is part of the currency of the country. 
It has long been made so by Act of Parliament, it is a 
legal tender for any sum above £5, and it must bo 
issued to any one who brings a certain quantity of 
bullion to the bank, and demands it, as he has a right 
to do, for the purpose of using it as a curreiu'y (./:). 

(/) Haul V, Walln (ISS:{). HQ, H. |>. si. !KI. 

(a) (1882). Q. n. I>. 

(r) ; iiiul .m(m“ rrniurlvH of Uhktt, L..)., at |>, C>iu. 
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INSUlfANCK. 

IwsuKA^iCK liilii lioen staled to be a eoiitiaet eitiier to 
iiidciaiiif}' against a Kkss wJdch luay arise upon the 
ha]>peniug of sonic event, or to pay, on the ha]>peniug 
ol some event, a sum of money to the person insured, 
The instrument containing the contract to insure is 
called a pohvij oj immuveej the person insured is called 
the assured or insuredy and the person who insures 
is called tlie insurer, assurer, or the utukrivriier, the 
latter term being used chielly in the case of insurance 
ol marine risks. 

There are many ioiins ol tins contract, lor a man may 
agree to iiisuie anything, Irom a pane ol glass to his 
own lile : but the three lorms ol gieatest importance are 
Life Insurance, Fire Insatance, and Marine insurance. 
These will be considered separately. 

In Carter v. Boehm (y), Loid Mat^sfield said, 
“ Jnsurance is a contract on bpeculat-ioii ” ; and this 
being the ease, it is frequently hard to distinguish, as 
regards principle, a contiaet to insuie Irom an ordinary 
wager. In Godsali v. Boldero (i), Lord LllejsbobuugH 
said that insurance was in its nature a contract of in- 
demnity, as distinguished from a contract by way of 
gaming or wagering. This means that it is not an 
agreement to pay money on the me<e happening of a 
certain event, but to compensate the insured for any 
damage suffered owing to its occur, enco. This state- 
ment, though true of marine and lire insuiauce, does 

{y} I bui. U. G. (n!th vii.j6oh, •/O'J, 

(z) 2 biu. L. U, t-a.) 2X1, 210. 

2 





nbt accurately describe the contract of life insurance ; 
the latter is an engagement to pay a certain sum of 
money on the death of a person, and when once fixed 
■ it is constant and invariable {«). /Vnotlier distinction 
suggested is, that in the case of a wager, there is no 
interest in the result of the event entitling to com- 
pensation if it does not occur, whereas in all insurance 
, contracts such an interest niust exist, i.e., iheie must be 
what is styled an insurable interest. 

It has just been said that in some of its forms tlio 
' eoutract is one of indemnity, e.g., A. insures a house 
against fire for £1^00 ; in course of time suppose the 
house to be burnt down ; if £550 will restore it, that 
amount, and tiiat amount only, can be obtained. “ 'riic 
very foundation, in my opinion, of every rule which has 
been promulgated and acted on by the courts with 
regard U) insurance law is this, viz., that the contract 
of insurance contained in a marine or fire policy is a 
contract of indemnity, and of indemnity only, and that 
this contract means that -the assured, in case of a loss 
against which the policy has been made, shall be fully 
indemnified, but shall never be more, than fully indem- 
nified ” (b). Thus, A. agie.od to sell a house to 11. for 
'^£3,100, ami had insured tlic premises against fire. 
•Before com}»lcli(ui of the coiitract to sell, the house 
Was burnt, and the, insurance company, not having been 
infornuHl of the contract of sale, paid tlie amount o{ 
damage ; subsequently the purchase was completed, 
and the vendor obtained the full value agreed, and it 
'was decided that the amount of the insurance money 

■’ (ft) JOaUty V. Indian and London Life Insurance Co. (18&5), 15 C. B. 
865 ; 2 Sm. L. C. (12th cd.) at p. 243. 

:(6) BRKrr, L.J,, in Ctutellain v. Preston (1S83), J1 Q. B. 1>. 3t0, 
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must be refunded U) the company (c). In giving 
judgment, Bowen, L.J., said : “ What is l eally the 
interest of the vendors, ^the assured '? Their insurable 
interest is* tliis— they hail insured against lire, and they 
had then contracted with the purcluisers for the sale 
of the house, and, after the contract. ])ut before com- 
pletion, the hro oci urred. Their inleiest. llnuefore, is 
that at law they are the legal owners, hut t]u‘ir heneficittl 
interest is that of vendors, witli a lien foj* the unpaid 
purchase-money. That was decided in the case of 
CoUinf/M/e v, Roi/ul Ercluimje Assurance V or poratum (d)f 
but can tli(‘y keep the whole, having lost only half ? 
Purely it would bo monstrous to say that they could 
keep the whole, having lost only half . . . They would 
be getting a wimlfall by the fire., their cojitrai’t of in- 
surance would not be a contract against loss, it would be 
a speculation for gain ” (c). 

(/ontracts of insurance arc uberrima fidei, and every 
fact of any materiality must he discli^scd, otherwise 
there is ground for re.‘cission. “ Good faith forbidlT 
either party, by concealing what he privately knows, to 
draw the other into a bargain from his ignorance of 
that fact and Ids believing the contrary ’’(/); and in 
those contracts the rule is strictly enforced, as the facts 
are generally wdthin the knowledge ol (he insured alone. 
Thus, speaking of jiiarinc. inmiiancc. Aiiiould sny.s {g) : 
“ The principle Is now firmly established that the inis^ 
representation fnmi mistake, ignorance, oi- accident, of' 

(c) (UukUain v. (ISHIJ), II if. ]}. J>. .1H0, 

id) ( 1878 ), 3 Q. n. D. 173. 

(f) i'wUUain v. Vreskm, iujtra, «t g. 40J. 

(/) Loid MANSflELD, iu Carkr v. liwhm 1 .Suj. L. C. 

(J2lli cd.) at p. 660. 

(g) Murine InHurant**', § 636 ; and m.t IIlac kui k.n, J , iii iotiidoi v, 
Pemfer (1874), L. R. 0 Q. B. 637, 
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any material fiwjt, however iniiocciiily made, will avoid 
the |)oii(jy (jiiite as much as iu cases wliere such iiiis- 
represeutation arises from a wilful inteiitiou U) deceive.” 
Life insurance stands on the same footinj^. In the case 
of Loiulon Asmraihce Co. v. Manset(h)f Jesskl, M.K., 
said : “ As l e^ards the •general principle, 1 am not 
prepared to lay down the law as making; any diHercnce 
in substance between one contract of assurance and 
another. Whether it is life, or lire, or marine assuraiice, 
1 take it j^ood faith is required in all cases, and thouj;h 
'there may be certain circumstances, fiom tlio peculiar 
nature of marine insurance, which require to be disclosed, 
and which do not apply to other contracts of insurance, 
that is rather, iu my opinion, an illustration of the 
application of the principle, than • a distinction in 
principle.” It has now been settled that this principle 
applies to all contracts of insurance, c.^., a policy which 
covers tiie risk of a debtor becoming insolvent (?). 

A m)n-disclo8ure arising not from any fraud, nor 
Iroiii any negligence, but even from want of knowledge, 
may be ground for vitiating a policy, if t)n the wording 
of the agreement to insure, such appears to bo the 
intention of the parties ; e.g.y when tlie actual truth of 
statements made is asserted in language amounting to 
a warranty (k). 

The general remarks above apply to ail species of 
insurance. It is now intended to deal with matters 
peculiar the more important forms of this contract. 


(/i) (1879), 11 Ch. D. 863 ; and sw Lifukmu v. Datboroutjh (1828), 
8 li. & <J. 586, 592. 

(0 Seaton V. Heath, [1890] I Q. B. 782 ; 4 Com. C,is. 103 ; rovunicd 
on the foots, sub nom. Seaton v. Barmnd, [1900] A. C, 135 j 5 Com. 
Cas. 108. 

(1) Thomson v. Il'etww (18S1), 0 App. Cos. 671. 
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Lipr Insitranop:. 

Lif« iiisuraiico is “ a contract by which the insurer, in 
consideration of a certain premium, citbor in a jj;roK8 
sum, or by annual paymentsS, undertakes to pay to the 
person for whose ])enefit tlu* insurance is made, a 
certain sum of money or annuitA’ on the jleath of the 
person whose life is insured ” (/). 

To prevent ^amblini; in these ttansactions, the Life 
Assurance A<‘t, 1774 , was passed. This enacts that — 
(1) no insurance shall be made by anv )»erson or j)Crson8, 
bodies politic or corp(>rate, on the life or live>i of any 
other pe.rson or persons, wherein the pers(H) oi’ persona 
for whose use, benefit, or on whose account su(‘h polichw 
shall he made, shall have no interest (which means 
pecuniary intere.st) (w/) or by wav of jiamiicj; or wa«j;er- 
inii ; and every insiiianc<‘ made ( (udrary t»» the true 
intent and meauiui( her(‘of shall he null and void to all 
int(Mit and purp('ses (n) ; {‘2) the uairu* of the person so 
intere,sted, or for whose henelit the ptdicy is made, shall 
he inserted in the policy (o) ; (li) in all cas(‘s where the 
insured has such an intere.sf. no greater s\in» shall he 
recovered than the value of the interest at tbe date of 
the policy (p). If. in the meantime, his inte!e,st ceaaes, 
he may yet re^*over at the death, it beinir essential that 
he shmdd have his interest only at the date of the 
making of the jadicy (y). It sliould fiiither be observed 
that an assignee of a valid policy need not have an 
intere.st (r). 

(/) Saiith’B MtTcanlilc Jjiw (IMh » d.), p, r»5I. 

(w) Ix)rd Tkntkrden, in Halford v. Kijmrr (ISIiO), 10 H. A f!. 724, 
{n) Section 1. 

(o) Section 2. (p) Sect Ion ;j. 

(t/j Dalby V. India, f^lr. Co. (1855), 2 Sm. L. (\ ( l2Hi cd. ) 21 1 . 
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, 4 person who has effected a policy on the life of 
another in which lie has no insurable interest cannot 
as a rule repudiatci the policy an<l reiuiver the premiums 
paid {s ) ; but ho mav do so if lie wiis imluml by the 
frand of the insurers to bolievii that he was effectin'^ a 
valid and le;^al policy, because in such ease the parties 
are not in ftiri ddicin (/). 

What is an' insurabh; interest? It is difficult to 
describe, but the followini^ illustrations will show what 
has been the opinion of the courts under the circum- 
; stances therein existent. A creditor may insure the life 
of his debtor to the extent of his debt {u) ; a trustee 
may insure in ri'spect of the interest of which he is a 
trustee (x) ; a wife may insure her husband (?/) : a 
husband may insure his wife ( 2 ) ; and a man may 
insure himself ; hut a father has not necessarily an 
insurable interest in the life of his son (o). 

Wlierc a .fiolicy has been effected on the life of a 
person who subsequently becomes an alien enemy, the 
policy does not become void and the continued payment 
' and receipt of premiums does not involve unlawful 
intercourse with an alien enemy, but in the event of 
' the death of the assured the right of his executors to 
demand payment of the policy moneys is suspended 
during the war (h). 

By the Married Women’s Property Act, 1882, s. 11, it 
provided that a married woman may effect a policy 

f«) Ilarse v. Pearl Life. Co., [llKH] 1 K. B. 663. 

U) HvjhcJi V. Liverpool Vieioria, ek. Society, [1916] 2 K. B. 482. 

(t!) GodaaU v. Boldero (1807), 2 Sro. L. C. (I2th ed.) 233 
X*) TidswfU V. Ankerstein (1702), Peake, 161. 

(y) Btjed V. Boyal Exchange Aaswemet Co. (1796), Peake, Add. fit. 70. 
(ii) Qrif^ha v. Fleming, [1909] 1 K. B. 806. 

(») Halford v. Kymn (1830), 10 B. & C. 724. 

(6) Seligman v. Eagle Inauranre Co.^ [1917] 1 n». 619. 





upon her own life, or upon the life of her hiieband, fot 
iier separate use. Further, it provides that if a man or 
4 inan ied woman a poliey op<»i her own 

tifo, or on oaeh otln‘r’.s lives, and the politty is expresBOil 
to he for I, he hciiofit of the otliei or for the benetit of the 
ehildren, this shall e.reate a trust (c), wliieli, so loug ae 
any ohjeet of the. iru.sl leniaius unperformed, shall not 
form part of the insured s estate, nor be H\ibj(M*t to the 
insured's debts. Hut if it be prove<l that the ]M>liey waa 
ejected, and the preniinniK pai<l to defraud the ( reditorfl 
of the insured, these will be entitled out of the ntoneya 
payable, under the]»oliey,to a sum e-pial b) the premiums 
paid. 

Aftsifjnwevl of the Policy, — The Tolieies (d Assurance 
Art, l-stiT, first conferred on an a,s.sionee the ri^ht to suf 
in lii.s own name ; but (i) tlui assign. *0 is liable to Ix 
defeated by defences which would have been good 
against the assignor (d) ; (ii) he should ’give wnttew 
notice to the insurance (;ompanv, for in the (went of fl 
second or further as.signment, the priorities will depend 
upon the date of this notice ; and further, any bon& fid< 
I>aymcnt made by the company previous to such notic< 
will be valid in favour of the company (e). The conV 
pany must specify on the policy the place of businefti 
at which sueli notices may b(( givtm, and upon receivinji 
notice it must acknowledge the rec.eipt of it in writing (/ ) 

Fibe Insurance. 

Fire insurance is a contract, one party to which under** 
take.s to indemnify the other against tlie con.sequeitce 

(r) If tbo trust fails, tho moot*.y goes into tho di’oeaned’s 
((■leaver v. AftUmi Hfwrcr Fund Lift AMorirtiim, 1J8S21 1 Q. B. 147). ' 

[d) Section 2. (c) Section S. ( / ) S<'clionR 4, 0.v . 
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of a fire happening within an agreed upon period, in 
return for the payment of mon<^y in a lump sum or 
by instalments. The insured must have an insurable 
interest in the premises insured, i.e., he must be in 
such a position that he incurs loss by the burning ; 
thus, a creditor may insure a house over which be lias a 
mortgage ((j ) ; a warebonseruau may insure his customer’s 
goods (h). 

A contract of fire insurance made by an agent without 
authority (;annot be ratified by the principal aft(5r and 
^ith knowledge of the loss by fire of the subject-matter 
insured (i). 

The contract being one of indemnity, only the amount 
of loss actually suffered <*an be recovered ; this 
Bowen, L.J., calls “ the infallible rule ” {k). 

By the l^’ire Prev<mtion (Metropolis) Act, 1774, s. S3, 
it is })rovide(l that any interested person may procure 
that the iusu ranee money shall be laid out in rebuilding 
the premises, but a clear and unambiguous request to 
the insurers to rebuild should be made. This right is 
of general and not merely of local application, and a 
judgment creditor of the person insured wlio seeks to 
attach the insurance moneys cannot deprive a person 
interested of his right to have the moneys expended in 
rebuilding (/). Instead of rebuilding the place them- 
$elves, tlie insurer may permit the parties claiming the 


. M Westmimler FireOffnr v. (Hasgow Trondevi hvfMmcnl Socitty 
(1888), 13 App. Gas. 099. 

(k) Waters v. Monarch Assurance Co. (1850), 5 E. & B. 870. 

(*) drover and (frotvr v. Matthews, [1910] 2 K. B. 401. This rule 
do$8 not apply to oontracla of marine insuranc<‘. See post, p. 382. 

{k) CasteUain v. Preston (1883), 11 Q. B. B., p. 401. Sco also ante, 
pp. 362, 363, where the facts of the case are set out and the application 
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monftv t() do s(» upon sufficiont jjccuiifv bein^ ^ivcn 
tljat. the mrmpv slmll Im laid out. in sticli robuildine; (w). 

AssifpiuijnU of the Policy. -This is allowed (»nly with 
the consent of the oftiee (w), and tlie benefit of the 
iasurance ^\ill not run with the property, nor is the 
vendor ev«m trustee for tlo^ piireha.set of any money 
recovered (o) ; as a faet he will have to return it to the 
company (/>). 

Bights and Duties. There is. «)f course, the ordinary 
right to be paid the value of the insurable intere.st on 
the burning of the property, and also the (*onesponding 
duty of j)nying the preiniunis. The property must be 
accurately described in the ])olicy, and any material 
variation will be fatal ; eg., a poliev entered into by a 
person not a linen draper including ‘ linen, wearing 
a))parel, and plate,’' was held to be (•xclusive of anything 
but Iwmsehold linen, and linen bonuht for sale [uirposes 
was therefore not within it (q). It is frequently agreed 
that notice of 1oh.s .shall be, giv<ui within a certain time 
to the company or its agents, and that tliis .shall be 
aeeompani<id with patticnlars ; and it m.^y be made a 
condition precedent to recovering (r). 

SuBROfJATIOX. 

The insurer is entitled t<i every light of the assured, 
or, as Brett, L.J.. say.s : As between the under- 

(m) SfC Firr v, (lluvjnw l*ron<hnl 

Society, supra. 

(n) Sadlers' Co. v. Bedrock, 2 Atk. 5r»4 (decided in \1M). 

(o) Rayncr v. Preston ISHh. IX 1. 

(p) Sts* ante, pp. 302, 303. 

(y) Wntchorn v. Lavyford (1813), 3 Camp. 422. 

(r) ^fn^on v. flnri'ey (I8.k 1), 8 Kxch. 810. 





^■lirriter {s) and the assured, the underwriter is entitled to 
the advantage of every right of the assured, whether 
such right consist in contract, fulfilled or unfulfilled 
or in remedy for tort capable of being insist/cd on or 
already insistcHi cm, or in any otlnu* right, wliether by 
^way of cf)iuhliion or otherwise, legal or eijuitable, whicli 
can be, or lias been, cxon*ised or h^^s accrued, and whether 
such right could or could not be cirforced by the, insurer 
in the name of the assui’rul hy the exercise or acquiring 
of which right or conditioii the loss agiiiiist which the 
assured is insured can he, or has been, diminished ” (t). 
' This is called the doctrine of Bulmgnlion, It entitles 
the insurer who pays the insui’ed not only to tire value 
of any benefit received by the latter by way of com- 
pensation for actual loss, but also to the value of any 
rights or remedies the insured may have against third 
parties in respect of the damage ; if, tluM^efore, the 
insureil renounces sucli rights, to which the insurer 
would be subrogated, he is bound to make up the 
amount to the insurer (w). But, on the other liand, 
this doctrine allows an insurance company to enforce 
only those rights which the assured himself could have 
enforced, and therefore, when a wife feloniously burnt 
her husband’s property, and the company brought 
an action against the man and his wife for her misdeed, 
the action was dismissed, as the husband could not, as 
;»the law then stood, bring an action against her (a;). 

( 4 ) The contract in this particular oast* was a 6ro policy ; but 
..though the term undorwritcr is moro usual in connection with marine 
Jnsuranoo, its use is not confined to that form of in8umnc<\ 

(I) CofiifUain v. Pr^Mm (1883), 11 Q. B. I)., p. 388. 

(h) \Ve/*t of England Fire Inmrnnce Co. v. haacM, [1807] 1 Q. B. 

m. 

‘ (®) Midland It^uraytce Co. v. Smith (1881). S Q. B. T>. 501. 



vImjine insurance f«). 

The law to mariti« iiisunuuti has boon codiHe 

by tlift iMariiKi Iiisuraiica Act, 11)00. It, hiis therofoi 
brtootno imu(i(;(*ssary to rito many of tho cases a 
authorities for th»‘ propositions of law which are lai 
down ; but some have been retained for purposes ( 
illustration wliere the scope and ineaninij of a sectio 
is not at first si^ht apparent. 

Marine insurance is a contract of indcinnity agaiiw 
losses incident to niarine adventure accruing to tli 
ship, cai’f^^o, froitiht, or other subject-iniit.ter of a polic 
dtiring a given voyage or voyages, or (hiring a give 
length of time (h). Th«‘ perscui who is indemnifie 
is called the assured," or the “ insunMl,” the oth< 
party being styled the insurer or the “ underwriter. 
The policy may be so extended as to protect tlie assure 
against losses on inland waters or on any land risk whio 
may be incidental to a sea voyage (r). The contract ; 
generally entered into through the agency of broker 
who are responsible to the underwriters for the pri 
mium {d), and the mode of contracting and the variov 
details are much regulated by the custom of the differen 
associations whose members are engaged in this particula 
kind of transaction. 

All persons who have insurable interests may b 

(а) R<*fi*ren(K*M f o wot ions aro to ihow of tho Marino Jn^urano#* Ac 

Doe. 

(б) 8o(3tion ]. 

(f) Soot ion 2 (I). id) Soo nnie, p, IWI. 
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, ly aro alien enemies (e), and an\ 

companies oi' persons not under disability may be 
insurers. 

Amongst subject-matters of marine insurance may 
be named the ship, the ^oods connected therewitli, tlie 
cargo, freight, money lent on bottomry, etc. ; but as in 
other contracts, so in marine insurance, there can be 
no valid agreement with regard to illegal trading. 


Assionmknt of Poltoy. 

When a person has insured his intere,st in any vessel, 
cargo, or freight, he may as.sign his policy to another, 
unless the terms of the policy forbid it, auil that other 
may sue iu liLs own name, hut is liable to ho met by 
tbe same defences as would have been valid against ibo 
original assurc'd ; c.//., that the policy is void tbrougb tbe 
non-disclosure of material facts by the aH.signor (J). 
The polic.y may ho assigned cither before (►r after loss {(/), 
An assured who has no interest cannot assign ; but 
this rule does not affect the assignment of a policy after 
loss (/*). An assignment can be made by indorsement, 
or (if the policy be indorsed in blank) by delivery (<y). 


Insurable Interest. 

A person has an insurable interest when he is 
interested in a marine adventure, and in particular 
where he stands in any legal or equitable relation 


(e) Brandon v. Ne-ibilt (1794). (> T. R, 2.‘t. 

(/) IK, Pic.kerxgiU cO Sont v. London and Provineinl, etr. Inmranrt 
Co„ [1912] 3 K. B. fiU. 

. (ff) Section 50. 

(A) Sootion .51. 
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to the iulvcuUiro or to any iiLsurablo properly {i) at 
n.sk tlicroin, in coiiscquouco o£ vvhieli he may benefit 
by the safety i)r duo arrival of iiisu ruble j)i()perty, 
or may bo prejudiced by its loss, damagi?, or detention, 
or may incur liability in respect thoreol (k). There 
is a marine adventure whore insurable piopcity (i) is 
exposed to maritime perils, or where Uie earnin;^ of 
frei;»ht, etc., or the security for advances is endangered 
by the ex[»osnrc (»f insurable pioperty to maritiiue 
perils, or where any liability is incurred, by a person 
interested in or responsible for insurable property, 
by reason of maritime perils (/). Siudi inteut^st must 
exist at the time of the loss, but may accrue during the 
pendency of the policy, and if tlu5 gcMftls aie insured, 
“ lost or not lost,*’ sucli interest in them may bi', acepdred 
after loss has actually occurred, unless at the time of 
cli'ecting the insuiancc, the assured was aware <d the 
h)ss and the insurer was not (m). JJ<'.feasible and 
contingent iuteicsts are. insuiuhh?, and so is a partial 
interest of any nature (n). 

The following arc examples of p<‘jsons having an 
insurable interest : 

(a) Shipowner and owners of goods-“to extent 

of the value of their interest (o). 

(b) A mortgagee — to the extent of the sum duo to 

him (p). 

(e) Ainortgagor — to the full value of the property (p). 

(d) An insurer — who may reinsure to the extent 
of his liability {q), 

(») JShip, gwil^ ur other ni«»w»hle^ Jl (2) (h);. 

(/') Section r». 

(/) Section S (2i. (o) Sf clion M (S), 

(oi) Section 0. ip) Section li (1;. 

(a) Scetiouu 7, S. (y) Section U. 
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(e) A bottomry bondholder — to the extent of the 

amount payable to him under the bond (r). 

(f) A poraon who has advanced money for the ship’s 

necessaries (s). 

(g) A person advancing freight— if such freight 

is not repayable in case of loss (t). 

(h) The master and crew may insure their wages (w). 

An assignment of the interest of tlie assured in 

the subject-matter insured, does not, in the absence 
of express or implied agreement, transfer the lights f)f 
the assured under the policy (x). 

. (j| AMBLLNO PoLlUlEvS. 

Where tlie assured has no insurable inicu'cst and 
no expectation of acquiring such an interest at the 
time of the contract, the policy is void. So are policies 
made interest or no interest,” or “ without further 
proof of interest than the policy itself,” or policies 
made “ without benetit of salvage to the insurer,” 
^.except in cases where there is no possibility of 
salvage (y). 

Gambling on loss by maritime perils is now an 
ofienco punishable by fine or imprisonment. Tlie 
prohibition extends to (i) contracts made by a person 
^without having any bona fide inteiest in the safe arrival 
,*of the ship or the safety of the subjectr-matter insured, 
.'tor a bona lide expectation of acquiring such an interest, 
;iBmd (ii) to contracts made by any person in the employ- 
iment of the shipowner (not being a part owner) wliere 

(<•) Section lU. 

(«) Moran A Co, v. UzciUiy [lUOo] 2 Iv. B. 55o. . 

(/) Si'otion 12. (.e) S»iotiou 15. 

ju) Section 11. iy) Si'ctiou 1. 
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tlie contract is made “ intercut or no interest,’’ oi 
** without further proof of interest Uiaii the policy 
itself,” or “ without benefit of sulvage t(> the insurer,” 
or subject to any like term. Any broker throuji(h 
whom and any insurer with whom sucli a contract 
has been dfceted is als«» guilty nf an olTciice, if ho 
knew the natuie of the contract (:). 

Disclosurk \nd Reprkskntations. 

A contract of marine insurance requires the utmost 
good faith, and if that he not r)b8ervcd by cither party, 
the other party may avoid the contract {«). 

It is the duty of the person intending U> iiisuio to 
communicate to the insurer every eircumstance known 
to iiim or which in the ordinary course of business ho 
ought to know, which i» material to the risk, that 
is, every circumstance wliicli would inllueuce tlio juag* 
ment of a prudent insurer in fixing the premiun), or 
determining whether he will take, the risk (b). The 
obligation to disclose extends to communications made 
to, or inforiuatiou received by the assured (h). Thus 
ho should communicate news tending to show that 
a vessel is overdue, that it is damagcAl, nr that it is 
lost (c). But there is no iKHul to communicate know- 
ledge which the undeiwiiUMs are likely to know, such 
as general trade customs, speculations as to war, 
tempest, etc., iior need the iniendiug jissured disclose 
iris opinion on matters relating to tlie adventure; (d). 

(s) Maritif lusuraiu-^' ((iamblnig 1‘olicinj) Act, i'JOlC 
Jfl) Section 17. 

{h) StH;tion 18; ami An/iacuikd Otl VarrHru I Ad, tJnion 

limtraiu'4, Society, [l!)17] 2 K. B. 1H4. 

{c) Gladstone v. Kifiy (ISBl). 1 M. A S. 3i>. also h. 18. 

{d) Carter v. Bo'lnn (ITtM), I Sm. L. C. (12lli cd.) 600. 
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A principal is "doomed also to kuoW; aud to bo bound 
by the non-ooinmunication of, circumstances witbin 
the knowledge, or which in the ordinary course of 
business ought to bo within the knowledge of his 
agent (e). '' it is a condition of the contract that 
there is no tnisropresentation or concealment, either 
by the assured or by any one who ought as a matter 
of business and fair dealing to have stated or disclosed 
the facts to him, or to the underwriter for him” (J). 
But this must not be carried too far. Lord Watson 
says (^) : ” The responsibility of an innocent insured 
for the non-communication of facts which happeji to 
be within the private knowledge ol persons whom he 
merely employs to obtain an insurance upon a particular 
risk, ought not to be carried beyond the person who 
actually makes the contract on his behalf.” 

Similarly, every material representation niade by 
the assured or his agent during the negotiations f«n‘, 
and before the conclusion of, the contract must be 
true, or the assured may avoid the policy. A repre- 
sentation may be of fact, of expectation, or of belief, 
it is sufficient if a representation of fact be substantially 
correct, and if a representation of expectation or belief 
be made in good faith (4). 

The Policy. 

The contract is not valid unless expressed m a policy 
of sea insurance (/). It must further specify : (1) The 

(e) ISuciioii lU. 

(/) Lh^dlgy, L.J., in Blackburn v. 1 %gor<) (ISSti), 17 Q. H. 1). 578. 

Ibid,, 12 App. 531, whuxt: tho point wou fully cuii.'«iilcred ; 
and aue Blackburti v. Uiulam (1888), 21 g. B. D. 144. 

[h) Buulion 20. 

(») Btamp Act, 18U1, ». 03 (1). And »cu (.knjwsiknntjs Aklmd* 
tkabU V. Da CmIu, LlOllJ 1 k. B. 137. 
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name of the aajuretl, or cif some poraou who olfeclH the 
policy on his behalf ; (2) tlic subject-matter insured 
and the risk insured against : (3) the voyage, or period 
of time, ot both, as the case may be, (ovcrefl by the 
insurance ; (4) the sum or sums insured ; and (b) the 
name or names of the. insurers (A*). In the case of 
a boating policy (/) the name of the ship may be 
communicated afterwards whon cargo is insured, and 
the vessel in which it is to go is at the time •>! insuring 
not fixed upon. In such cases the insured should 
declare the shipnumt and the value rd it as soon as 
ho knows of it, and the policy attaches to the goods in 
the order in which tliey are shi[)po(l (m). Unless 
otherwise agreed, wlusre a declaration of value is not 
made iiiitd after notice of loss or arrival the policy 
must be treated as imvalm*.d (A). The policy must be 
signed by or on heJndf of the insurer, and where a 
corporation insures it need not be under seal (n). 

The Sur. 

It is customary to draw up a ineiuruaudum of the 
terms, which is initialled hy tiie \indcrw]itcis before the 
execution of the formal policy, and the general j)iw’tice 
of the commercial community is to recognise this 
memorandum (called TJie Slip) Jis though it were the 
contract ; but at law nothing can bo sued upon but 
the stamped policy, and the slip can be looked at by the 
court for collateral j)urposcs only {e.g.^ to determine the 

(it) Section 23. 

{ 1 ) /.e., a policy which tlcijcribt'h the mt^urance- in gi ncial t<*nn8 and 
leaves the name of the ship to be defined by subsequent declaratkin. 
Sec also ss. 26, 29. 

(m) Section 29. 

(n) Section 24. 
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dafcc when the risk was undertaken (o)). luu* does Uie 
initialling of the slip create a contract to enter into a 
policy (p). So a document called an “ open cover,” 
by which underwriters agreed to reinsure to the 
extent of excesses over certain anioiints, risks taken by 
the original insurers, was held invalid both as a policy 
and as a contract to issue a policy, because it did not 
specify the “ sum insured (y). 

Kinds of Marine Policies. 

Among the most important divisions is that into 
valued and unvalued policies. Jn a valued policy th<^ 
amount is fixed by agreement and stated in the policy (r), 
An unvalued policy is one which does not state the 
value of the subject-matter of the insurance ; hence, 
after a loss, tin*, amount to be paid by the underwriter 
remains a matter of assessment, subject to the limit of 
b'ho sum insured (s). 

Policies may also lu^ divided into voyage, and 
mixed. A voyage policy is one which coveis the 
Hubject- matter “ at and from ” or from one place to 
another or others. A time policy covers it during 
a specified period, which must not exceed one year (t ) ; 
but such a policy may contain a “ continuation clause ” 
to the effect that in the event of the sliip being at sea, 
or in the event of the non-completiou of the voyage at 
the expiration of the policy, the suhjcct-matter of 

(o) SvctiuiiH 21, 89. 

(p) Fisher v. Lit'erjMol Marine Jmuranee Co. (1874), L. K. 9 Q 11. 
418 . This will not imply to the easi* of h fire i>olicy {Thompson v. 
Adams (1889), 28 Q. B. 1>. 301). 

{q) Homs ifamie Insurance Co. v. Smith, [1898J 2 Q. B. 3G1 ; 
8 Com. Cas. 172. 

(r) Section 27. See /kwI, p. 385. 

(s) Section 28. 


(0 Section 25, 



Jiidyb'a B. <}; Pomoy. 


m 


imjuranco sliall be held covered until the ship’s arrival, 
or for not more than thirty days thereafter. If the 
risk covered by the continuation clause attaches^ cither 
a new poli('y must be issued or the existinji policy must 
be stamped in respect of the contract (‘reated by the 
continuation clause (»/).' A jxdicy of insurant e made to 
cover a ship inuler <‘onstruction or repair or on trial, 
may be stamped as a voyaj^e policy, althoii^b made for 
a time exceediri^^ twelve montlis (c). A time policy 
in which the voyage also is specified, is styhnl a mixed 
policy, e.g., A. to X. for six months (x). 

Fouii OK Makink Polk^y. 

'riie policy may he in print or writing, or partly 
written and partly printed. The form set out below is 
known as Ph^yd a S. 0. policy, and is the form of policy 
scheduled to tlic Maiino Insuiance Act, 190h. The 
notes which follow will, it is hoped, elucidate if. 

S. G. 

JiK JT K^uw^ 'iiiAT A. and ot (tf> Agttd well in Aw 
own name as for and in the ounn and names of all and 
every other person or iH'rsons to whou) tl>e same doth, 
may, or shall appertain, in jjait or in all doth make aa- 
suraiiee and cause himselj and them, and ever)' of them, 
to be insured (a), lost or not lost (b) at and from (e) Ltmdm, 
Upon any kind of goods and ineieliatidiscs, and also upon 
the body, tackel, apparel, «)rdiian('e, munition, artillery, 
boat, and other furniture, of and in the g(XHi ship or vessel 
called the A/ary, whereof is master under Cod, for thii 

(tt) Stamp Act, ISUl, s. as ainendi'd by h. 1 1 <if f h<' Kiimnc<’ Act, 
lUOl. 

{v) Revenue Act, IflOH, s. 8. 

(*) Section 25. 
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preaeat voyage, John Smith, or whoaoever else shall go 
for master in the said ship, or by whatsoever other name 
or names the said ship, or the master thereof, is or shall 
be named or called ; beginning the adventure upon the 
said goods and merchandises from the loading th'cA'eof aboard 
the said ship (c) upon the said ship, etc. 

and so shall continue and endure, during her abode there, 
upon the said ship, etc;. ; and further, until the said shij>, 
with all her ordnance, tackle, apparel, etc., and goods 
and merchandises whatsoever shall bo arrived at Mdhourm 
upon the said ship, etc., until she hath moored at anchor 
twenty-four hours in good safety (d) ; and upon the gt)ods 
and merchandises, until the same be thiu’c discharged and 
safely landed (e). And it shall be lawful for tho said 
ship, etc., in this voyage, to proceed and sail to and touch 
and stay (f) at any jwrts or places whateoever on the 
Coast of Africa without prejudice to this insurance. The 
said shi]), etc., goods and merchandises, etc., for so much 
as concerns the Jissured, by agreement between the assured 
and assurers in this i)olicy, are and shall be valued at (g). 

Touching tho adventures and perils which we, the 
assurers, arc contented to bear and do take upon us in 
this voyage ; they are of tho seas (h), men of war, fii-e (i), 
enemies, pirates (j), rovers, thieves (k), jettisons (1), letters 
of mart and countormart, surprisals, takings at sea, arrests, 
ix^straints, and detainments of all kings, princes, and 
people (m), of what nation, condition, or quality soever, 
baiTatry (n) of the master and mariners, and of all other 
jHuils (o), losses, and misfortunes, that have oi shall come 
to the hurt, detriment, or damage of the said goods and 
mei'chandises and ship, otc., or any part thereof ; And in 
case of any loss or misfortune it shall be lawful to the 
assured, their factors, servants and assigns, to sue, labour, 
and travel for, iir and about the defence, safeguards, and 
recovery of the said goods and merchandises, and ship, etc., 
or any part thereof, witliout prejudice to this insurance ; 
to the charges whereof we, tho assurers, will contribute 
each one according to the rate and quantity of his sum 
herein assured (p). And it is expressly declared and agreed 
that no acts of the insurer or insured in I'ecovermg, saving 
or preserving the property insured, shall be considered as 
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a waiver, or acceptance of abandonment (p). And it ia 
agreed by up, the inaurers, that thin writing or )K)licy of 
aM8uranc*e shall bo of as much force and oITch I as the Bureat 
w riling or ]K)1icy of assuram'e hcreiofoiv made in liOinbard 
Street, dr in the Royal Kxcliange, or elsewhere^ in Jxindou. 
i\jid «o we, tlie nsHiirerK, aie <‘oiitentcd, and do hereby 
promise and bind oiuNelies, each one for his own part, 
our heirs, exeeiitors, and gof)ds b) the assimsi, their 
exci'utors, a<lrninistrators, ami assigiiH, for tin* true per- 
fornianoo of the premises ((|), eonfessiiig onrselvea paid 
the cousidoratiou (r) dm* unto us for this assnranee by the 
assiirtHl, at and after th«‘ rate (*f * 

In witness whereof we, the assiir<*rs, have subserilKHi 
our names and sums assured in Loiuhn. 

'om, fish, salt, fruit. Hour, and 84S‘d are \varrantc<l 
free from average, unU*sH general, or the ship he strandisl ; 
sugar, tobacco, hemp, tlax, hides, and skiiH are warranted 
fret* from average under live pounds |M*r cent ; and all 
other goods, also the ship and freight, an* wnrraubxl free 
frottj average, under thret; |Mumds per cent., unless general, 
or tlie ship be stramltx! (s). 


on the above Form of Folicy. 

(a) “ As well in his ovm name,'^ ck. -The words of 
the policy are sufTicient to protect all persons who 
possessed an insurable interest at the time of the 
insurance or acquired one during the risk ; and under 
them a person interested, who did not authorise an 
insurance to be effected for him, may subsequently, 
even after the loss, adopt and claim the benefit of the 
insurance (^). 

But it is not enough that the person claiming the 
benefit of tlie policy should be within the descriptiim hf ‘ 


(y) Section Wt 



t^ofte insured, if the person effecting the policy did not 
in fact intend to insure on his behalf (z). 

(b) “ fjost. or not ta.”--Thc words cover the assured, 
although the vsubjec^t-inatter of the insurance has been 
partially or entirely lost at the conclusion of the 
contract of insurance. These words incorporate an 
exception to the rule that the assured must have an 
insurable interest before the loss, an exception recog- 
nised at law. Tliey "also entitle the underwriter to 
, his prciniuin, whether the subject-matter has actually 
arrived safely or not (a). But if, when the contract is 
made, the assiired is aware of the loss and the imsurer 
is not, the policy is of no avail (b), neither can the 
underwriter retain the prt'miuin if lie kn(»ws of the 
oonclusion of the risk (o). 


(c) “ At and from.'' “ Ikijinumj the adventure on 
the said goods," etc - -These arc the words which deter- 
mine the time from which the insurer is on the risk. 
If the ship is insured “ from ” a place, the insurer’s 
risk dates froiTi the time when .she starts on tlie voyage 
insured (c) ; if she is insured “ at and from.” the risk 
dates from the time when the contract i.s coneJuded, if 
at that time she is in safety at that place ; otherwise, 
the' risk commences from the time she arrives in 
^ood'^afety aft'that place {d). If freight is insured the 
risk, under the words “ at and from,” attaches imme- 
diately the ship is in good safety at that place, if the 


freight is chartered freight, otherwise it usually atta<ihes 


^ SosUm Fruit Co. v. Britv>h and Marine Innurance Co., [1906] 
A. 0.336. 

I (a) Section 84 (3) (b). [c) Soht-rlnle 1., r. 2. 

' Sohtfclub' T., r. I. {d) Solioduh* 1., r. («), (h). 
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fro raid as the cargo is loaded {e). Whether the ship 
is insured “ at ” or “ at and from " it is an implied 
condition tliat she shall eoinmeiue Mui V(‘idure within 
a reasoiialde time unless the tlelay was caused by 
circumstances known to the insurer before the con- 
clusion of the contract, or the insurer has waived the 
condition (/). If a place of departure is mentioned, no 
risk will attae.h to the underwriter if the ship does not 
sail from that place (//). The insurer's risk on goods 
insured “ from the loading thereof ” does not attach 
until they are on board, the risk during transit from 
shore to the ship is on their owner (//). To meet 
this and the case of loss whilst unloading, a clause is 
often put in the margin of the policy to the following 
effect : “ mcludinf} nil ris/c nf rrnft to and from the 

t'C5.9e/,” 

(d) and (e) “ IhUil she hath monnd'' etc. “ Until the 
same be there discharged,' ^l^‘- These words are intended 
to fix the date, of the ee.ssation ol the insurer’s risk. 
Where the risk on g(M>ds continues until they are 
“ safely landexl,” they must In; landed in the customary 
manner and within a reasfuiahlc time after airival at 
the port of discharge, and if they ate not so landed the 
risk ceases (i), 8o, if it is customary at, the port to 
land the goods by means of lighters, tlie risk continues 
until the goods are safely landed after traneport’iilt^ilid^ 
lighters {k). 

. (f) “ To proceed and sail to and touch and stuy,** 
etc. — It is the duty of the assured not to deviate, that 

e) 8<;hcdule I., r. .1 (r), (U). 

J) Section 42. (h) Schedule I., t . 4. 

if) S<*eticm 43. (») Schedule J., r. Ti. 

k) Hurry v. Jtoyal JK/HtnMjf (‘o. 2 9t l». 430 
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is to say, not to go out of the proper course, as agreed 
or as prescribed by custom, between the termini of the 
voyage. Deviation, without lawful excuse, entitles the 
underwriter to avoid the policy, even though the ship 
has regained her course before any loss occurs, and the 
risk was not increased by such deviation (1). Deviation 
is excused if specially authorised by the policy, or if 
caused by circumstances beyoml the control of the 
master or his employer, or if reasonably necessary to 
comply with a wari'anty ; or to ensure the safety of the 
ship, or to save human life ; or to obtain medical or 
surgical aid for any person on board, or if caused by 
barratrous conduct of master or crew, if barratry be a 
peril insured against (m ) ; but a deviation for the mere 
purpose of saving property is not justifiable (n). The 
words quoted at the head of this note authorise the 
subject of insurance to proceed to and stay at certain 
ports mentioned in the policy, but not even to stay at 
such ports may the ship deviate from the voyage ; she 
may touch and stay at them in the course of the voyage 
from the port of departure to the port of destination (o). 
Liberty given to a ship insured on a voyage from 
London to Plymouth to to\ich at any port in the 
English Channel will not excuse a call at Penzance, 
this last-named port being beyond the voyage in question, 
but it would allow a call at Newhaven in Sussex. II 
^alEer tT^e commencement of the risk the destinatior 
of the ship is voluntarily changed from that contem- 
plated by the poUcy, this is a change of voyage, anc 
not a mere deviation, and is not authorised by tht 

'tO'BWtion 46. 

(m) Section 49. 

(ft) Scaramanga v. Stamp (1880), 5 C. P. D. 200. 

to) Sobednio t., r. 6. 
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clause now being considered (p). Where the destina- 
tion is specified and the ship sails for a different 
destination, the risk does not attach (7). Further, if 
an iitsiirailce is effected for a particular yoyii'so and 
there is a change of voyage, the iu.siinir is discharged 
from the time when the deteriiiiualiou to chauge is 
manifested, even though the ship he lost before she has 
actually changed the course ol the voyage for which 
the insurance was effected (r) : but a uu‘re intention 
to deviate which is not carrie<l into effect will not avoid 
the policy (5). Any hardship which cargo owners or 
otliers may suffer by this state of the law can be. and 
often is, met by a special clause inserted with the as^eut 
of all parties affected. 

The voyage must be proseeute(l with reasonable 
diligence, and unjustifiable deJav will disidiarge the 
insurer (i). The reason is that “ the voyage eommom'ed 
after an unreasonable interval of tim(‘. would have 
become a voyage at a different jienod of the yeai. at a 
more advanced age of the ship, and. in short, a dilTerent 
voyage than if it had been prose^cuted with ]»rop(‘j’ and 
ordinary diligence ; that is. tlio risk would have been 
altered from that which was intended ” (a). Circum- 
stances which excuse deviation will also excuse delay (if), 

(g) “ Shall be valued at” eU\ — Tlie value oi the 
subject-matter as stated is accepted for the purpose^ 
of assessing compensation when a los.s has happened 
as the tnie value, and i.s conclusive betw<?on the 

ip) Section 45 (I). 

iq) Section 44. (d fM'ctiou 40 (Ji). 

(r) .Section 45 (2). (0 .Section 4S. 

(tt) Mould V. Larkins {1S32|, 8 Bing. 122, jtr Tinuac, ( .J. 

(x) Section 49. Sec 383, 381. 

M.L. 
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Isfluiers and the assured except for the purpose of 
ietermining whether there has been a constructive 
total loss {y ) ; unless there is evidence that the amount 
fixed was fraudulently stated, or intended by both 
parties as a mere wager. An exorbitant valuation 
may be evidence of fraud, but when the valuation is 
bonfi fide, the valuation agreed upon is binding ’’ {z). 
The effect of a valued policy may be illustrated by the 
case of Balmoral Company (S.S.) v. Marten (o). The 
defendant in that case insured a ship valued in the 
policy at £33,000. The ship incurred salvage expenses 
and a general average loss. In the salvage action the 
real value of the ship was proved to be £40,(»00, and 
in the average statement the rights of the parties were 
adjusted upon the footing that £40.000 was the con- 
tributory value of the ship. The insurers were held 
liable to make good to the owners only 33-40ths 
of the salvage and general average losses ; that is, to 
pay in the proportion of the insured value to the con- 
tributory or salvage value 

(h) “ Perils . . . oj the seas. ' — The clause in which 
these words occur defines the various dangers against 
loss in connection with which the insurers agree to 
indemnify the assured. The term “ perils of the 
seas ” refers only to fortuitous accidents or casualties 
of the seas, and does not include the ordinary action 
of the winds and waves (6). The indemnity is against 

(t/) Si'ction 27. 

(z) Boviul, O.J., in Barker v. Janson (1868), L. R. 3 0. P. 306, 
See alKO The Main, [1894] P. 320. 

(а) [10021 A. C. Oil ; 7 Com. Caa, 202. 

(б) Schedule I., r. 7. Under perils of the seas are comprehended 
minds, waves, lightning, rucks, shoals, collisions, and in general all 
OftUscs of loss and damage to the property insured, arising from the 
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'accidents which may happen, not against events 
which must happen ; nor need the loss bo occasioned 
by extraordinary violence of the winds or waves. If a 
vessel strite upon a sunken rock in fair weather and 
sinks, this is a loss by perils of the sea. And a loss by 
foundering, owiiii' to a vessel coming into collision with 
another vessel, even when the collision results from 
the negligence of that other ves.scl, falls within the 
same category (c), A loss brought about by negligent 
navigation will be covered, if that which immediately 
caused the loss was a peril of the sea, even if the 
negligence is that of the assured himself, so h)ng a.s it 
does not amount to wilful misconduct (d). Damage- 
done by rats to a vessel which prevents her from sailing 
is not a peril of the sea ; but if in cousefjucnce of the 
ravages of rats sea water enters the ship and damages 
the cargo, there is a loss by a peril of the seas (e). 

The case of The hiclmmec (/) should be noted. In 
that case a vessel was lyinii at ancJior ofl the shore, 
about to proceed (»n her voyage ; the boilers were being 
filled by means (d a donlvev-«*ngifi(; ; owing to a failure 
on the part of somebody ou bomd to see that a certain 
valve was open, the valve remainc,d closed, and conse- 
quently, in the operation of pumping, wat(}r was forced * 
back, split the air chamber, and disabled the pump. 
The House of Lords decided that the damage was not 


elements, and inevitable accidents, other Ilian thow of eajiture and 
detention (Phillips, s. 1090). 

(r) The Xflw/Ao (1887), 12 App. Gas., at p, tiOO, ptr Lord Herschkll. 

(d) Trinder de Co. v. Thnnus, c/f. Marine l-Miiranr.c Co., [1898] 
2 Q. B. 114 ; 3 Com. Cas. 123. 

(e) Hamilton v. Pandorf (1887), 12 App. Os. 518; (f. E. Jj. 
SoMoon V. Wtetern A^ifurance Co , [1912] A. C. 501. 

(/) Thames and Mersey Marine Insurance Co. v. IlamiUon (1887), 
' App, Cas. 484. 
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caused by “ perils of the seas,” nor by any cause similar 
to perils of the seas,” and that the insurers were not 
liable on the policy. In consequence of this decision 
a special clause— styled The Inchmaree claifse— is now 
usually added to the policy. It covers (amr)ngst other 
things) certain losses caused by the negligence of master, 
mariners, engineers, and pilots, or through explosives, 
etc., or any latent defect in the machinery or hull. But 
the operation of the clause must be cf)nfined to the 
specific causes of loss enumerated, and not extended to 
matters ejusdem generis. Thus, the clause has been held 
not to cover damage caused to the hull of a ship by a 
boiler falling into the hold while it was being lowered 
by a floating steam crane of which the tackle was 
defective (<;). 

(i) “ Fire .'' — ^The peril insured against is not merely 
unintentional burning ; for instance, a lire voluntarily 
caused in order to avoid capture by an enemy is 
covered by the policy (h ) ; or a fire intentionally 
caused by a person other than the assured {i). A 
policy on goods will not cover any loss caused by 
a fire resulting from the comlition in wliich tlie}' were 
shipped (k), 

(j) “ Pirates ." — The term includes passengers who 
mutiny and rioters who attack the ship from the 
shore (Z). But the expression must be construed in 
its popular sense as meaning persons who plimder 

(j) Stott {Baltic) Steamers, lAd. v. Marten, [1916] 1 A. C. 304. 

{h) Gordon X. Rimmington {ISQl), 1 Camp. 123. 

(i) Midiand Insurance. Co. v. Smith (1881), 6 Q. B. D. 561. 

{k) Boyd Dubois (USll), 3 Camp. 133. 

(1) Schedule L, r. 8. 



Lloyd’s 8. 6. Policy. 


indiscriminately for privates gain and not persons wlio 
seize property for some public political end (m). 

(k) “ Thieves.'* — Clandestine theft, or theft com- 
mitted by any of the crow or passengers, is not included 
in the term “ thieves as used in tins clause of the 
policy (n). 

(l) Jettisons." -This means the ihrowiiu: o\erl)oard 
of tackle or cargo t(j lighten tlo‘ ship l)onii lide and in 
an emergency, a rule the insurer is uot liable to 
indcriinifv the owner of the goorls if Uiey wore being 
carried on dock or in dock bouses ; but custom of tlie 
trade or express agreement mav throw the loss «)u the 
insurtir (o). 

(m) “ Arrests, restrnintSy etr. . . , of Inofts, 

and lieopk ." — This refers to }tolitieal or executive a' ts, 
such as capture in time of \s&] by an enemy, .stoppage 
of neutral vessels suspected of (anving enemy's goods, 
embargo in time of peace, etc. (p), A la ration of 
war by His Majesty which rcnd«-is the furtljer proseetition 
of a voyage to an enemy ))oii unlawful is a restraint of 
princes, although the assured may voluntarily abandon 
the a<lveuture ( 7 ), But this principle does uot apply 
to an enemy ship proceeding to an enemy port, and in 
such case a mere declaration i>f war will not entitle the 
owner of British goods on board U) treat them as a 

(m) Republic of Bolivia v. Indemvuty Mutual Marine Aumranu 
Co., [1900] 1 K. B. 786. 

(n) Schedule L, r. 9. 

( 0 ) Milioard v. Hihheri (1842), 3 Q. B. 120. 

(p) Schedule L, r. 10. 

( 5 ) British and Foreign Marine Insurance Co. v. Sanduy d? Co., 
[19161 1 A. G. 660 ; and see post, p. 401. 
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constructive total loss, because the captain of the ship 
puts into a neutral port of refuge to avoid the risk of 
capture, before the peril has actually begun to operate (r). 
There must be an actual restraint in existence; a 
reasonable apprehension that a restraint will be im* 
posed, though justified by the event, does not excuse 
the abandonment of the voyage {«). Thus, where cargo 
was insured against capture and there was every reason- 
able ground for anticipating that the vessel would be 
captured if she sailed, and the assured to avoid that 
risk discharged the cargo before the vessel left port 
and abandoned it to the underwriters, it was held that 
he could not treat this as a constructive total loss, 
because the peril insured against had never begun to 
operate (t). The more operation of a municipal law 
preventing the delivery of goods at their destination 
(€,g., the landing of cattle suffering from disease) is a 

restraint of people ” (u). 

The property of an alien enemy cannot of course 
be insured against capture during war with this country ; 
but if such' property were insured and seized by the 
Government of the assured before an actual state of 
war existed, the subsequent breaking out of war would 
not invalidate the contract of insurance, although the 
right to recover would be suspended during the con- 
tinuance of hostilities (ir). The insurer is not liable 
under this heading for loss occasioned by riot, or by 
^ordinary judicial process (y). 

(f) Becker, Gray <fc Co. v. Xondon Aemrance Corporation, [1918] 
A. C. 101. 

{«) WatU ifc Co. V, MiUmi A Co., [1917] A. C. 227. 

to Kacianoff v. China Trader* Irmuunet Co., [19M1 3 K. B. 1121. 

(«) MiUer v. Law Acddeni Inaurance Co., [1903] I K. B. 712. 

(«) Jaruon t. Brie/otUein Consolidated Hines, [1902] A. 0. 484 } 
7 ^m. Cas. 268. (y) Schedtik L, r. 10. 



lAOYP’a B. vt, foLm, 


m 


It is Dot iimisual for insurers to stipulate by a specia 
clause iu the policy that they shall not be liable for loai 
caused by capture or seizure. This clause is known ai 
the F. C. k S. clause (free of capture and seizure), am 
usually runs as follows “ Warranted free of captun 
seizure and detention and the conse(fnences thereof or Oj 
any attempt thereat piracy excepted, and nko from al 
consequetices of hostilifm or warlike operations whethe 
before or after declaration of 7/vir/* It witlulraws fron 
the protection of the policy certain risks which woulc 
otherwise be ci^vcred. But if a lo.ss occurs tlie assiirec 
is not bound to prove that his vessel was not lost b} 
the excepted causes, and if ru)lhin<{ more be provec 
than the loss of tiie vessel at sea, that lo.ss will fall upor 
the marine underwriters (z). For instance, where dj 
anticipation of war the Government of the Soutl 
African Republic seized fjold bclonf^iui:,^ to its owi 
subject, it was held that there vras a seizure withiz 
the meaninL' of the warranty and that the insunwi 
were not liable on the policy (a). 

When the policy contains a warranty of freedon 
from capture, the insurer’s liability ceases on capture 
of the vessel. Thus, in a jmlicy a^^ainst total loss bj 
perils of the sea, containing the F. C. & R. clause, * 
neutral ship carrying contraband during the Ru^o 
Japanese war, was captured by the Japanese. Whih 
being navigated towards a (Jourt of Prize, the ship wai 
wrecked and became a total loss. She was aftcrwar4i 
jondemned in the prize Court. On a claim by t}i< 
)wnerB under the policy, it was held that when the ship 

(*) Munro Brice <b Co. v. War BiiJu A^iaiion, [1918] 2 K. B. 78* . 

(a) Rebinron Gold Mining Co. ▼. AOianee Insurance Co., [19021 
2 K. B. 489 ; affirmed, [1904] A. C. 389. 
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was first seized there was a total loss by a capture, the 
lawfulness of which was authoritatively determined by 
a subsequent decision of the Prize Court and that the 
captors and not the assured had lost the vessel by ship- 
wreck. Accordingly, the owners failed to recover {h). 

(n) “ Barratry oj the master and mariners.''— The 
term “ barratry ” includes every wrongful act wilfully 
committed by the master or crow to the prejudice of 

, the owner or charterer (c). For example, setting fire 
to or scuttling a ship or employing it for smimgling (d) 
are barratrous acts. 

(o) .dll other rik." — This means all other perils 
of a nature siudlar to those which liave already been 
emuuoratod in the policy (c). 

(p) In case of any loss or misfortune , . . maver 
or , acceptance of abandonment.'' — This is styled the 

suing and labouring clause.” The object is to en- 
courage the insurer and the assured to do work to 
preserve after an accident the property covered by the 
policy, and to make the best of a bad state of affairs. 
Should tlicy do so, the clause provides that their 
respective rights shall be in no wise prejudiced by any 
acts done in pursuance of such object, and that the 
assured shall be entitled to obtain his expenses con- 
sequent on the work from the insurers. But for this 
clause an assured might abstain from any attempt to 

(6) Andersen v. Markn^ [1908] A. C. 334. 

(c) Schedule I., r. 11 ; and sec Enrh v. RoKcroft (1806), 8 £a)*t, 

' (d) Cory v. Burr (1883), 8 App. Cas. 393. 

.. . (e) Schedule I., r. 12. 



Lloyd’s 8. G. Policy. 


393 


safet^uard wrock(Hl property for fear that such conduct 
mi}»lit he deemed a waiver of his ri^^ht to abandon, 
althouL^l) under such a clause it is his duty to take 
roa.sona])lo* measures to avert h»ss ( / ). General avenif^e 
losses and contributions and salvage ciiai^es are not 
recoverable under the clause, nor are exponse.s incurred 
to avert loss not covered by the [)olicy (</). Moreover, 
il the insurer incur'^ expenses which, it tlicx hud boon 
incurred by the assured, wouhl have been reccA’crable 
fnun the insurer under the clause, tlie iusiiici (‘unnot 
recover them from the assured (//). 

{([) And so ur ///c assurers, " c^c. -TIds clause 
ro<j\dr(‘s moditication to adapt it to the needs of an 
und(‘.rwritini^ limitcil liability company. Kacli insurer 
who si^ns, si'^ns on his own behall only, and aj.',ree8 to 
indemnify the assured to an amount not exceeding the 
sum he places next his name. Wlierc there is a loss 
recoverable under the .policy, each jnsurer, if there be 
several, is liable for such projiortion of the loss as the 
amount of bis 3ub.scription bears to tlie valued or 
assessed amount of the loss ; one insurer is not liable 
for another’s default unless it b»‘ expressly so agreed (i), 

(r) “Confessing ourselves ftaid,"' etc . — This lecital is 
sometimes varied by stating that the persons negotiating 
the policy have agreed to pay ; in either case, unless 
otherwise agreed, the broker is directly responsible to 
the insurer for the premium {k). The custom making 

{/) .Section 78 (4). 
ig) Section 78 (2), (3). 

(A) Crouan v. SUtnter, [ltK)4] I K. B. 87, 

(0 Cf. Tyser v. Shipowners SyndicaU {Reassured), [IbUCJ 1 Q. B. 
135 ; 1 Com. Gas. 224. 

{*) Section 63 (1). See ante, p. 156. 
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the broker and not the assured liable to the insurer for 
the premium extends also to a “company’s policy,” 
which contains a promise by the assured to pay. Even 
this does not make the assured directly liable to the 
insurer, fur payment must be made accortlinj^ to the 
custom, i.e,, by the broker (/). In tlie absence of fraud, 
an acknowled^ancnt on the policy of the receipt of the 
premium is conclusive as between the insurer and tlie 
assured, but not as between the former and the 
broker (m). 

(s) “ iV.Z?.,’’ etc. — This clause is styled the “ memo- 
randum ” ; its object is to prevent the insurers from 
bein^ liable for loss on certain j^^oods jxjculiarly liable 
to damai'e on a sea voya.i»e, or for certain small losses 
which must almost necessarily occur, but which might 
increase the liability of the insurer beyond what he 
could calculate on. The mining of the clause has 
heeu much considered, and it is believed that the result 
of the cases may be summarised thus : (i) the insurer 
is not liable to indemnify against a partial loss or 
damage to the first group of goods (viz., corn, fish, 
etc.) unless the loss is a general average loss(n), or 
unless the ship bo stranded (u) ; (ii) ho is not liable 
to indemnify against a partial loss or damage to the 
second group (viz., sugar, etc.) unless the damage 
amounts to five per cent, of the value of the thing 
damaged ; (iii) he is not bound to indemnify against 

(0 Vniverw Inturanu Co. of Milan v. MerchanU* Marine In- 
tnranu Co.^ [1897] 2 Q. B. 93 ; 2 Com. Caa. 28, 180. 

(m) {Section 64. 

(n) See post, pp. 460 — 453, 

(o) The term ** average unless general,” means a partial loss of the 
subfeot-matter insured, other than a gtmcral average loss, and does 
not include “ particular chaiges.” 
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partial loss or dama<^e to the ship, freight, or any j;*oocls 
other than the above, unless the loss anioimts to three 
per cent, of the value of the thing h)st or ilaiuagetl, or 
unless it be a general average loss, or unless the ship be 
stranded. It should be stated that a general average 
loss may not be added a particular leverage loss to 
make up the specified percentage (j >) ; but in a voyage 
policy successive losses, though from dilTerent perils, 
may be added together for thi.s purpose, and in a time 
policy 8uccc.ssive losses occurring on the same voyage 
may bo added together, but not lo.s.s(*.s occurring on 
distinct and separate voyag«is (</). The liicaning of 
" stranding *' in tliis mem<uanduiii is not alwavs very 
clear ; it means tliat the ship has by soine accident, or 
(at any rate) out of ordinary course (r), touched the sea 
bottom or something in immediate contact with it, and 
has tiiciehy boon rotardoAl on her ermrse for an 
appreciable length of time. The fact that the stranding 
has taken place renders the insurer liable (save to 
goods in class 2) for all losses on the goods, though 
happening beioro f)r after tli*‘ stranding, and not 
attributable to it {«) ; but the goods must be actually 
on board at the time of the stranding (.v). The words 
“ sunk or burnt ” are sometimes added at the end of the 
memorandum. In such case a sliip is not “ burnt ” 
within the meaning of the policy, unless the injury by 
fire is such as to constitute a hubstantial burning of tJie 
ship as a wlude (/). 

(p) Section 76 (3). 

(q) Skwart v. Merchants’ Marine Insurance Co. (1SS6), 16 Q, B. D, 
619. 

(r) Kingsford v. MarthaU (1S32), 8 Bing., at p. 463. 

(#) Schedule 1., r. 14. 

(I) The OUnUvei, [1894] P. 48. 
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Another clause, being an additional limitation of the 
insurer’s liability, is of frequent occurrence; it 
styled the F. P. A. (free of j^articular average) clause, 
and runs thus: ‘'Warranted free from * particular 
avcraqe unless the vessel or crnft be stranded, sunk, or 
burnt, each craft or lighter beipfj deemed a separate 
insurance. Underwriters, notwithstanding this warranig 
to pag for any damige or loss caused by collision with any 
other ship or craft, and any special charges for ware- 
house, rent, reshippiny, or forwarding, for which they 
would otherwise he liable. Also to pay the insured value 
of any package or jmekages which may be lo*(dly lost in 
transhipment. Grounding in the Suez Canal not to be 
deemed a strand, but umlerwriUrs to pay damige or loss 
which my he proved to have directly resulted therefrom.'^ 
Save in the matters 8|)e(;ialiy referred to in this clause, 
the warranty “ free from particular average ” prevents 
the assured from recovering for a loss of part other 
than a loss incurred by a general average saciifice ; but 
if the policy covers parcels separately valued, or wlien 
by usage the contract is apportionable, the risk for loss 
of an apportionable part is on the insurer {u). This 
warranty does not exonerate the insurer from salvage 
charges or from liability under the suing and labouring 
clause, if expense bo incurred to save the subject-matter 
of insurance from a loss for which the insurers would 
have been liable (x). Such expenses are termed “ par- 
ticular charges ” (^). 

A further clause, which is either printed in the body 
of the policy, or put in the margin, or otherwise attached 
to the policy, is tlie Bnnning Down Clause, the object 

(tt) Section 76 (1). (*) Section 76 (2). 

(y) Section 64 (2). 
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of which ifi to cover the 8hipo^\llcr from loss iii the 
nature of damages payable by liim by way com- 
pensation for collisions between his and other ships caused 
by tho default of those in cliar^o of his ship. The 
collision need not be directly between the iiisure<l ship 
and tlie vessel entitled to eonipensation. and where, 
owiu;f to the iie<^li<4ent naviuation id the insured ship, 
a third vessel is run down In a ship whieli luis been 
forced into it tliroiiL^h beiim stniek by the insured ship, 
tlie dama^^e^s payable to the thiul vessel will l>e et)vered 
by this clause (:). 


Ke-1NSI’KANCE. 

lie-insurance oreiirs wlien one insurer insures the 
ri'k he has undertaken with another insurer. 

Tfie law a])pli(‘able is in the main the same as that 
whieh iroverns an ori.<;uial iuMirance. 'Die (‘ontract of 
re-insnrancts is also a contract (d inderunity, and if 
the ori;iinal insurer enters into u eonipromise with the 
orij^inal assured, paying less than lie was hahh^ for, the 
re-insurer is entitled ti» the benefit of that compioiuise (a). 
The re-insurer usually undertakes. witJi rebuild to the 
original policy, “ to pay as may be paid thereon.” 
These words do not create any liability unless the re- 
insured actually became bound to pay under tlie orij^inal 
policy ; it is not sufficient that he should have paid in 
good faith in the belief that he wa.s liable (h), A re- 
insurer need not give notice of abandonment (c). Tho 

(«) Fenwick {FF. F.) v. MerchanlJi' Maunc Insurance (o., [1915] 
3 K. B. 200. 

(а) British DominioM O'encral Insurance Co. v. Duder, [1915] 
2 K. B. 394. 

(б) Chippendale v. HoU (1895), I Cora. Ca«. 197. 

(c) Section 62 (8) ; and post, pp. 402, 403. 
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doctrine of subrogation (d) applies to re-insurance, and 
the re-insurer is entitled to his proper proportion of any 
money which has been or could bo recovered by en- 
forcing a right that would diminish the loss of the 
original insurer {e). 

Double Insurance. 

A double insurance occurs when the assured effects 
two or more policies on the same interest and adventure. 
If the two together cause an over-insurance the excess 
cannot be recovered, but the assured may sue on 
whichever policy he desires, and may ref-over tli(‘. whole 
sum to which he is entitled by way of indemnity (/). 
Where the policy is a valued poUcy, the assured must 
give credit as against the valuation for any sum 
received by him under any other policy without regard 
to the actual value of the subject-matter insured {y ) ; 
and where the policy is unvalued, he must give the like 
credit ns against the full insurable value [h). As 
between the insurers each is liable to contribute rate- 
ably his proportionate part(^), the assured holding 
any excess ho may have received in trust for such of 
the insurers as are inter se entitled to it (k). Any 
insurer who pays more than his proportion of the loss 
is entitled to contribution from the other insurers in 
the same way as a surety who has paid more than 
bis proportion of the debt (i). 

(d) Soe ante, p. p. 403. 

(e) Assiciireziont Oenerali de Trieste v. Enprm Assurance Cor^ 
poratim, [1907] 2 K. B. 814. 

(/) Section 32 (2) (a). 

(a) Section 32 (2) (b). 

i\) Section 32 (2) (o). For the mode of asoertaining iniurablc 
?iane, soe s. 16. 

{i) Section 80 (1). 


{k) Section 32 (2) (d). 
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Alteration of a Policy. 

In a^Tordance witli the ireneral principles <>( contracts 
an nnaiithoriflcd alteration in a policy has the effect 
of making it void as ai^ainst all who were not parties 
t«) the alteration *(/). A material alteration by oonaont 
is usually made by indorsement siyiuMl by the parties, 
but (i) the alteration must take place bebue notice 
of the determination of the ori^jinal risk : and (ii) must 
not extend the time b(5yond six moniiis m t!ie case 
of a policy made originally for less than six luouths, 
nor beyond a year in any other ca^’e : and (iii) no 
additional or further sum may he insun^d by the 
alterati(*n (m). 


i.OSSES. 

Except where (dherwise agreed, the insurer is liable 
for any loss proximately cause<l by a peril insured 
aj^ainst, even thou/^h the loss wouhl n«jt have occurred 
but for the uet^di, lienee or rniscemduct of the master or 
crew. Tlic rule that tlie. loss imi.vt ho traced to a 
“ proximate cause ” has always been rit'oroiisly applied 
in insurance cases (n). Tlie wuo.c which is truly 
proximate is that which is proximate in elli(‘ioncy. 
That efficiency may have lu-en piescuved although other 
causes may have meantime spnm" up which have not 
yet destroyed it, or truly impaired it, and it may 
culminate in a re.sult of which it still remains the real 

{1) Ante, pp. 1>4, 345. 

' (m) The Stamp Act, 1891, 8. OIL The ioM^rtion of a contiuuation 

clause 18 now permissible, see attie, p. 378. 

(n) See per Lord Sumneb in Becker Gray cfc v. London Asouranc* 
Corporation, [1918] A. C., at pp. 112 rf eeq. 



400 


Marine Insurance. 


ejficient cause to which the event can bo ascribed (o). 
Thus, if a ship insured a,i,^aiust all consequences of 
hostilities runs upon the sunken wreck of a vessel 
torpedoed by an enemy submarine, the act of hostility 
is iKkt the proximate cause of the loss ; but it would be 
otherwise if tlie enemy had deliberately sunk a vessel 
in a narrow and shallow entranc4‘, to a pori for (he 
purpose of damauia.!^ vessels trying to make the ])ort (p). 
But tlic insurer is not liable for ordinary wear and teai*. 
nor for hjss caused by inherent vice of the subject- 
matter insured, or bv rats or vermin (7). 

Loss(w are. of two kinds ; pnrfini where tli(! s\d>je('t- 
matter of the insurance is only ])artially dama;>ed. 01 
where there is but an obli.i'ation to contribute to ^jeiieral 
avorayo, and total, where the, subjeci-mattej* is wliolly 
destroyed, or has become so dainaited that the owner is 
justified in abandoniiyi* it. Total h>sses are siih-divided 
into artaal tntid losses and constructive total losses. An 
actual total loss occurs when the suhjocl-maticr is 
actually destroyed, or irreparably dama^c^d, or where 
the assured is irrctri<5Viibly deprived of it (r) ; e.g., when 
a shi}i ceases any longer to be a ship, and becomes a 
mere bundle of planks ; or when goods are S(» damaged 
as to have ceased to exist in such c«)ndition or form as 
to answer the denomination under which they were 
insured ; or when lost to the owner by an adverse 
valid decree of a court of competent jurisdiction in 

(0) Leyland Shipping Co. v. Nonrich Union Fire Insurance Co., 
[191SJ A. C. 350, per Lord Shaw of Duhjermlink, at p. 309. 

ip) William France Fenttfick rf? Co. v. Korth of England, etc. 
Association, [1917] 2 K. B. C27. 

(q) Section 55. Subject to agret'ment, salvage charge's incurred in 
preventing a loss by perils insured against, may be recovered as a loss 
by tboso perils (s. 65). 

(r) Section 67 (1). 
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consequence (»f a peril insured ajiainst (.s). But }>os8Cs- 
bion restored after action broudit does not disentitle 
the owners to recover as f«)r a total loss (<). 

Where ike ship concerned is niissin;, lier actual total 
loss may be j)rcsiimed, it no news In* leceived after the 
lapse of a reasonable time. 

A constructive total loss wliere the subject- 

matter insured is reasonably abandoned on aicoimt of 
its actual loss appearin': to be unavoidable, oi becauso 
it could not be prcservtd from actual loss without an 
expenditure which would (‘xceed its valut5 wlom the 
exjjenditure had been incurred f?/). Thus, tlnoc is a 
con^tiuctivc total loss wlu-ie a \esscl has sunk in <leep 
water and cannot be raided without inciirnni; an 
expense i.»reater than Imr value (i'). or when a ship lias 
been so dama^aed that the cost oi rejjair would (‘\c»‘ed 
her valmi when lejraiicd (y). The a^Miied is not entitled 
to add the wreck value of the ship t<» the c(»st oj the 
repairs (:). Nor can the iiLsuiei.*v by gratuitously 
iutervcniiv^ and inciirrinL; an exjXMiM^ which a jnudont 
owner w'ould lUit liave done, (onvert a coiKstructive 
total liKSS into a partial one : c.//.. by raising a vcvssel 
which ha.s Ireeii sunk in deeji watei and abandoned by 
the assured («). 

(«) A\y., »al«* by th'* Court of Adrairnlt} \. II (1888)^ 

13 Aj)j>. < ‘hs. ISO). 

(0 liuyi V. Jioyal Exchange i'orjtoraUon, [18117] 2 (^. B, 

13d ; 2 Cora. Cbh. 201, 

(tt) iSfOtion 00 ( I ). 

{z) Section 60 (2) (i) ; h'efnp v. HaUidny (1806), L. It. 1 g, B. 
020 . 

(y) As to taking general average- contributions into account, see 
8. 60 (2) (ii) ; Kemp v. HaUidny, mpra, 

{t) HaU V. Hayman, [1912] 2 K. B. 5. la this respect the law' as 
it stood before the Act has been altered by section CO (2) (ii). 

(a) Sailing Ship Blairmore Co, v. Marndk, [1898] A. C. 59.3; 
3 Com. Cas. 241. 
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Again, there is a constructive total -loss wliere the 
assitted is deprived of his ship or goods by a peril insured 
against and it is unlikely that he can recover them ; 
but if at the date of the commencement of .the action 
the recovery of the vessel or goods is a matter of un- 
certainty and the assured cannot sliow that on the 
balance of probability the ship or goods will not be 
recovered, his claim will fail (b), 

Wlien goods are insured at and from a port of loading 
to a port of destination, there is a loss if the adventure 
is frustrated by a peril insured against, althougli the 
goods themselves may continue in existence uninjured 
and be under the control of the owner. The subject- 
matter of the insurance is not merely merchandise ; it 
is also an insurance of its safe arrival at the designated 
port. Accordingly, althougli in pcissession of the goods, 
the ow'nor may in such case, on giving due notice of 
abandonment, recover for a constnictive total lo>ss (c). 

Notice of Abafjdonment. 

In cases of constructive total loss, notice of abandon- 
ment must generally be given ; otherwise — unless notice 
be waived by the insurer — the loss will be considered 
as partial (d), A notice of abandonment must indicate 
the intention of the assured to abandon his insured 
interest unconditionally (c), c.^., an owner cannot 

(&) Section 60 (2) ; Polurrian S.S. Co. v. Young, [1915] 1 K. B 
022 (oapturo of neutral ahip by belligerent). 

(c) Britifih and Foreign Marine Insurance Co. v. Sunday Co., 
[1916] A. C. 660. 

{d) Section 62 ( 1), (8). Notice of abandonment is also unnecessary 
whens at the time when the, assured receives notice of the loss, th© 
insurer could not possibly benefit by a notice (s. 62 (7)). Sec alto 
Rmau <6 Forgas v. Townend, [1919] 1 K. B. 180. 

{«) Section 62 (2). 
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abandon part of a ship. The notice must be given 
with reasonable diligence after the receipt of reliable 
information, a reasonable time for inquiry being allowed 
where the * information is of doubtful character (/ ), 
at the earliest opportimitv consistent with making 
inquiry as to the circumstances ; and it must be given 
by the owner or a properly authorised agent. It need 
not be in writing (^). 

Where notice of abandonment is properly given the 
assured is not prejudiced by the refusal of the insurer 
to accept it, but the notice i.s irreviM'ablo Jiftcr ju'cept- 
anco, oxpre.ss or implied, and acr*eptance is a < onclusive 
admission of liability ftu* the loss (/i). 

When an insurer receives valid notice of a])and(m* 
merit, lie is entitled to stand in tlie place of tlic as.surcd 
as t-o the subject-matter of the poli<*y (r) ; licncij, the 
effect of a proper notice of aliandonmeiit is to trarrsfer 
the rights (including the riizht to any lieiglit earnocJ 
subsequently to tlic acTulent) formerly possessed by the 
assured to the insurer, and such tiansfer dates back to 
the time of the accident (it). If a ship is canying the 
owner’s goods, the insurer is entitled to rc*asoaable 
remuneration for the carriage of the gf)odH .subsequent 
to the casualty causing the loss (/). 

If after payment of the loss the vessel arrives safe, 
she is treated as having been abandoned, and becomes 
the property of the insurers (m). 

if) Section 02 (3). 

(i) Section 62 (2). 

(A) Section 62 (4M6). 

{$) Section 63. 

(k) Section 63, See Barclay v. Stirling (1816), 6 M. A: S. 6. 

(0 Section 63 (2). 

(m) Houstman v. Thomtem (1816), Holt, N P, 242. 



404 


Mabink Insurance. 


Adjustment of Losses. 

Thft Hottloment between the assured and the insurer 
is styled the adjustment, and is usually settled on behalf 
of the parties by their brokers. If an insurer settles 
with the broker, the former is, aeeordin^jf to Lloyd’s 
rules, discharged as against the claims of the assured ; 
but at law this rule has not been fully recognised, nor. 
unless it can bo shown that the assured was aware ot 
the custom, is it likely that in future the courts will act 
on it (w) 


Ship . — As to the amounts allowed (in the absence of 
express provision in the policy) — (i) In the case of a 
partinl loss to the ship, the insurers will have to }>ay the 
cost of the repairs less customary deductions (o), which 
means generally that they will pay two-thirds of flu^ 
expcnditiiro on the repairs, the other third being an 
arbitrary amount supposed to be c(piivalent to the gain 
obtained by the owner by the substitution of new 
materials and work for old. But on a first voyage they 
usually have to pay the whole. If the ship is not re- 
paired, or only partially repaired, the assured is entitled 
to indemnity for the reasonable depreciation arising 
from the unrepaired damage ; but he cannot recover 
more than if the ship had been repaired [p). (ii) In the 
case of a total lossy if the policy is a valued policy, the 
amount payable is fixed in the policy. If the policy is 
unvalued, the amount payable is the full insurable value 
of the ship at the commencement of the risk (^), which 

(n) Todd V. Reid (1821), 4 B. & Aid. 210 ; BarOelt v. Peniland 
^WO), 10 B. & 0. 700 ; but see Skwart v. Aberdein (1838), 4 M. A 

(o) Action 69 (1). {p) Section 69 (2), (3). 

Iq) Section 68. The sum recoverable is called the measure of 
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includes outfit, stores, provisions, uioncy advanceil for 
seamen’s wa^os, toizether with the cost of insurance (r). 
In the case of a steanierj “ ship ” inclu(h*s machinery, 
boilers and- coals, etc. (r). 

(itmls . — In the case id a total loss of ijoods, when the 
policy is unvalued, the assured may recover the insurable 
value., the prime cost of the jzoods, ]»liis expenses of 
shippinj^ ainl insurance cluir^cs (*•) ; if valued, tlnm the 
afiionut ajzrced. In the cahC of a [Kniial loss, subject 
to any a.irre,enient, wliere part of tlie izoods is totally 
lost and the, policy is valued, the sum nn'ovmablc is 
such propiJi'tion ol the sum lixed by the j)oli('V as the 
insurable value of the pait lost hears to the insiii able 
value of the wliole, ascertained as in the case (d an 
unvalued policy (/). When* part of tJje -fxxls are lost 
and the policy is unvalued, the sum re(*ovei'al»le is the 
insurable value of the part iost(w). Where all or part 
o[ the goods arrive damaged, the assured is (‘iitilled to 
such proportion of the sum tix«*d (in tlie case of a valued 
policy), or of the insurable value (in tlie case of an un- 
valued policy), as the diiTereme between the gross 
sound and damaged values at the plm e (d arris al bears 
to tbe gross sound value (a*). 

General Average Loss , — Unless the policy expri*Hply 
provides to the contrary, where the assured has incurred 

indemnity, each insurer bi;ing Imbh* for such pro{K>r1 ion of Ihr- mcastuv 
of indemnity as the amount of bis snWrjption Uars to tin* value 
fixed by the policy or to the insurable value (s. (>7). 

(f) Section 10 (I); Sched. I., r. 10. 

(s) Sectiem 10 (3). 
to Section 71 (1). 

(u) Section 71 (2). 

ix) Section 71 (3). As to the meaning of “gross value,’’ see 
f. 71 (4). 
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a general average (y) expenditure or suffered a general 
average sacrifice, he may recover from the insurer 
without enforcing his rights of contribution (t). Again, 
if the assured has paid or is liable for any genera] 
average cuutiibution, ho is, subject to any special terms 
of the policy and to the limit of the sum insured, entitled 
to be indemnified to the full amount of his general 
average contribution or to a proportionate part, depend- 
ing on whether the subject-matter liable to contribution 
is or is not insured for its full contributory value (a). 
The same rule obtains where the assured is owner of the 
different interests, although in such a case there could 
be no contribution in fact (6). 

In the absence of express stipulation, the insurer is 
not liable tor any general average loss or contribution, 
which was not incurred for the purpose of avoiding a 
peril insured against (c). 

Unless the policy otherwise provides, an insurer is 
liable for successive losses, even though the total amount* 
may exceed the sum insured ; but a partial loss, not 
made good, followed by a total loss under the same 
policy, can only be treated as a total loss {d). 


Subrogation. 

Where the insurer pays for a total loss either of the 
whole or in the case of goods of any apportionable part, 

(y) See posi^ p. 460, where the meauing of general average ” is 
given. 

(c) Section 06 (4). 

(а) Section 73. The insurer’s liability for salvage charges must be 
determined on the like principle {ibid.). See ante, p. 386, as to mode 
of assessing amount payable under a valued policy for a general 
average loss. 

(б) ^tion 66 (7). 

(cj Section 66 (6). 


(d) Section 77. 



he becomes entitled to the interest of the assured in 
the subject-matter insured, and is subrogated to all his 
right-s aud remedies therein ; and where an insurer 
pays for a partial loss, he acquires no title to the 
subject- matter insured, or sucli part of it as may remain, 
but is subrogated to the assured’s rights and remedies 
therein, in so far as the assured has been iiidemnifiod 
by payment (c). 

Thus, the insurer is subrogate<l to the rights of the 
assured only to the extent to which he i»as insured, the 
assured being entitled to bemdit ti> tiio extent to which 
he has left himself uninsured. Tlie following case wiD 
serve {is an illustration : Tlie owners of a schooner 
insured lier for £1.000 under a policy stating lier value 
to be £l,3o0. Tlie schooner was totiilly lost in a 
collision witli a steamship, and the itsurois, having 
paid the £1,000, sued the steanisliip owners aud re- 
covered £1,000, which was found to bo the value of the 
schooner in the action i—IIeld, that the owners of 
the scliooncr were entitled to be treated as their own 
insurers for £300, and, therefoie, liie £1,000 must be 
divided between them aud the insureis in the pioportiou 
of their respective interests, viz., and (/). 

On the other hand, if the ship is valued in the policy 
at less than the real value, and a pnqiortion of the loss 
is recovered by the assured from the owners of another 
vessel in a collision action in which both ships were hold 
to blame, and such proportion is based on the real or 
higher value, the unden^riters who have paid a total 

(e) Section 79 ; North of England, etc. A*«ocuUion v. Armstrong 
(1870), L. K. 5 Q. B. ^ farther »ti to subrogaiioti, anU, 
p.869. 

if) The Commonioeatth, [1907] P. 216 ; and aee a. 81. 
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loss will be entitled to the whole sum recovered, up to 
the amount paid by them on the policy (^). 

Return of the Premium. 

In the absence of fraud or illoi^ality on the part 
of the assured or his agents, where the consideration 
for tlic payment of the premium totally fails the 
premium becomes returnable to him ; \vhcre the con- 
sideration partially fails, a proportionate part is return- 
able, but only if the premium is apportionable and 
there is a total failure of any apportionable part of 
the consideration (h). Thus premium, or a jiart of 
it, is returnable, if the p(>licv is void or is avoided by 
the insurer from the commencement of the risk (?) ; 
if the subject-matter insured, or an ap[)ortionable part 
of it, is never subjected to the risk (/;) ; if the. assured 
had uo insurable interest at any time during the cur- 
rency of the risk and the policy was not eflectcd by way 
of gaming or wagering (1). When the assured over- 
insuies on an unvalued policy, a proportionate part of 
the premium is returnable (m). Where the assured has 
over-insured by double insurance a proportionate part 
of the several premiums is returnable, except when the 
double insurance is effected knowingly by the assured ; 
and when the policies have been effected at different 

{g) Thames and Mersey Marine Imarance Co. v. British and 
Chilian 8.S. Co., [1915] 2 K. B. 214 ; affirmod, [lUlO] 1 K. B. 30, C. A. 

(h) Section 84 (1), (2). 

(») Section 84 (3) (a). 

(fc) Section 84 (3) (b). But if insured '* lost or not lost,” the fact 
that, unknown to the insurer, the sliip had in fact arrived in safety 
at the date of the conclusion of the contract to insure, does not 
entitle the assured to a return of premium (ibid.). 

(l) Section 84 (3) (o). 

(m) Section 84 (3) (e). 
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times, no piemium is returnable in respect of any 
earlier policy which has borne the entire risk, or on 
which a claim has been paid in respect of flie full sum 
insured (n). 


Warrantiks. 

By a warranty the. assured nndejt.akcs that some 
particular thiii*,^, shall or shall ind he done, or tliai some 
condition shall be fulfilled, oi lu^ atlirnis or negatives 
the existence of a [airticular state of facts (o). “ A 
warranty in a policy rd insurance is a condition or 
coutiniicnev, and unless that lu‘ performed there is no 
eontract ; it is p<‘rfeet]y immaterial for wliat purpose a 
warrant.y is introduced, but bciui; iuserted the contract 
does not exist, unless it is literally complied with " (p). 
A warranty, therefore, when once introduced must be 
exactly complied with, whether it be material to the 
risk or not, otherwise subject to any exi)rcss jnovision 
in the policy, the insurer will be discharged from the 
date of the breach of warranty, thougli tJjc loss had 
nothing whatever to do with it (o), and though the 
breach of warranty arose owing to events beyond the 
control of the warrantor (q). A warranty may be 
express or implied ; and if express, must be inserted in 
or incorporated by reference into the contract (r). 

If, owing to a change of circumstances, the warranty 
no longer applies to the circumstances of the contract, 
or if it is rendered unlawful by legislation, a non- 

(n) Section 84 (3) (f). 

(o) Section 33. 

(p) Lord BlA9SFnLD in De Hahn ▼, Hartley (1786), 1 T. H. 343, 
34fi. 

(q) Hore v. Whitmore (1778), 2 Cowp. 784. 

(f ) Sections 33, 35. 
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ompliance with it is excused («). Where a wananiy 
las been broken, it is of no avail for the as8\ired to 
emedy the breach and comply with the warranty before 
5 SS ; but the broach may be waived by the insurer (s). 

A representation is a statement made by the assured 
0 the insurer regarding the proposed risk, but it is 
lot an integral part of the contract itself. If made, and 
[ material, it must be substantially complied with (t). 
t seems then to differ in effect from a warranty in this, 
hat whereas a misrepresentation if untrue entitles the 
nsurer to avoid the policy only if it is material, a 
warranty avoids the contract under any circumstances ; 
md further, that whereas substantial compliance is 
lufficient in the case of a representation, strict com- 
jliancc is needed for a warranty (w). 

The more usual express warranties are-~(l) to sail 
m a given day ; (2) that the vessel is safe on a par- 
bicular day. This is complied with if the vessel is safe 
at any time on that day, though at the hour wlien the 
policy is signed she has been lost (x ) ; (3) to sail with 
Bonvoy ; (4) that the ship is neutral. This implies a 
condition that she shall bo neutral at the commence- 
ment of the risk, and that, as far as the assured can 
control the matter, she will remain neutral during the 
risk, and will carry the proper papers (y) ; (6) that the 
goods are neutral ; which implies that they are neutral 
owned, and, so far as the assured can control the matter, 
that they will be carried to a neutral destination by a 
neutral ship (y). 

^{e) SeotioQ 34. 

: (I) De Hahn v. HarOey (1786), 1 T. R. 343, 346, 

(«) The word ** warranty 1^ not in insnranoe law the meanings 
it boars in general contract law. 

^ (») Section 38, (y) Section 36. 
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The implied warranties are — (1) In a voyage policy, 
hat at the commencement of the voyage tlic shi]) shall 
>e seaworthy for the purpose of the particular adven* 
ure(z). If the policy contemplates a voyage in 
different stages, involving different or varied risks, it 
will suffice if, at the commencement of ca<di distinct 
stage, she is seaworthy in view of the lisks l-o be 
encountered on tlie next stage (a). In a lime policy 
there is no implied warranty of scawortliiness at any 
stage of the adventure (h ) ; but wiiere., with the privity 
of the assured, the flhi[) is sent to sea in an unseawortliy 
state, the insurer is not liable for any loss attributable 
to unseaworthiness. This means, h<»wever, the par- 
ticular unseaworthiness of which the assured had 
knowledge, and if a ship is unseawortliy in two respects* 
to one only of which the assured was privy, he can 
recover for a loss caused by the other (c). (2) In a voyage 
policy attaching whilst a sliip is in })ort, an implied 
warranty that she is reasonably fit, at the commence- 
ment of the risk, to encounter the ordinary perils of that 
port (d). (3) In a voyage policy nn goods, there is an 
implied warranty that at the cominoncenient of the 
voyage the ship is not only seaworthy as a ship, but also 
that she is reasonably fit to carry tlie goods (c). (4) That 
the venture is a lawful one, and will, so far as the 

(t) Section 39 (1). A shin is seaworthy if she is n'^wnably fit to 
enoonnter the ordinarj' porUs of the s<‘a« in view of Ibc adventun 
insured (s. 39 (4) ). 

(а) Section 39 (3) ; and sec* Greenocir Steamship Co, v. J/ariUmt 
Insurance Co., Limited, [1903J 2 K. B. 657. See also post, p. 431. 

(б) Section 39 (5). 

(e) Thomas v. Tyne and Wear S.8. Freight Insurance AssoeiaHan, 
[16171 1 K. B. 938. 

(d) Section 39 (2). 

t«) Section 40. See Danids v. Hams (1876), L. R. 10 C. P. h 
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assured can control it, be carried out in a lawful 
manner (/). 

There is no implied warranty as to the nationality of 
a ship, or that her nationality shall not be chanjied 
durinfr the risk (g ) ; but if a ship is expressly warranted 
neutral there is an implied condition that, so far as the 
assured can control the matter, she shall be pro}>erly 
docume|^ted (//), 

(/) Section -11. 17) s.-Hion :> 7 . {h) S<'etion IKJ {’ 2 ). 
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THE CONTRACT OF CARRIAGE. 

Thi:> contract belongs to a group which is classed 
together under the head of Bailments (a) ; these include 
[>ledge, loan, and deposit. A bailment is <lelincd by 
William Jones (6) a.s a delivery of goods in trust, 
on a contract express or implied that the trust shall be 
duly executed, and the goods re-delivered as soon as 
the time or use for which they were bailed shall have 
elapsed or be performed.^’ The person who rei'cives the 
goods i.s styled the baike. the person who delivers them 
the bailor. 


( OMMON C.VRRIEKS. 

A common carrier is one who undertakes to carry 
for hire from place to place k) the goods of any one 
who employs him. Such are tiie owners of carriages 
or barges taking goods regularly from town to town,* 
also railway companies, to the extent to which they 
carr)" goods generally and by profession (d). But a 
person who conveys passengers only is not a common 
carrier (e), nor is a carman who does casual jobs under 
special contract (/), nor a wharfinger who carries his 

(а) Th« Uw on this ht-ad i» fully run- In Cogy^ v. Bcrmrd, 
and the notes to it in 1 8m. h. (\ (12th e l. . lOJ . 

(б) Law of Bailment M, p. 117. 

(c) Nvuytnl v. Smith (lH7h)* I C. P. IK 19, 42.'1 

(d) John9<yn v. Midland JlnU. Co. (IH40), 4 Ex, .^97. 

(«) Christie V. Origgn (1809), 2 Camp. 71». 81. 

(/) Brind v. Dale (iSST), 2 Moo. & H. 80; Soaife v. FurratU 
(1875), L. R. 10 £x. 358. The case of a shipowner is dealt with pod, 
Pp. 421 , 427 et »eq. 
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justomers* goods by lighter from the ship to his ware- 
house ig). It is a question of fact in each case, and a 
serson who while inviting all and sundry to employ 
him, reserves to himself the right to reject their offers 
f they are not attractive to him, irrespective of his 
ibility or inability to carry the goods, is not a common 
carrier (h). 

Duties of a Qomtmn Carrier . — Ho must carry the goods 
)f the class he professes to carry of anybody who delivers 
;hem to him, and who oilers to pay reasonable hire (i). 
This duty of taking anybody’s goods is that which 
makes him a common carrier, i.e.y a carrier common to 
ill. He should carry the goods by his ordinary route, 
aot of necessity the shortest, but without unnecessary 
ioviation or delay (^) ; and should deliver them to the 
consignee, at the place (if any) designated by the con- 
dgnor ; uuh^ss the consignee requires the goods to be 
delivered at another place, in which case he may deliver 
them according to the orders of the consignee (/) ; and 
1 as between the consignor and the consignee tiiere 
gras a right in the former to change the destination of 
bhe good^ the carrier, on receiving due notice, must 
take the goods to the new destination if he carry 
ftiere (m). As a rule, a land carrier should deliver at 

(g) Consolidated Tea, elc. Co. v Oliver'a Wharf, [1910] 2 K. B. 
395. 

(A) Belfast Bopework Co. v. BwheU, [19 IS] 1 K. B. 210. 

(t) QarUm v. Bristol and Exeter Bail. Co. (1861), 1 B. & S. 112, 
at p. 162. 

(A) Briddon v. Oreat Northern Bail. Co. (1859), 28 L. J. Ex. 51 ; 
Myers v. London and South Western Bail. Co. (1870), L. R. 5 

ap. 1. 

(l) London and North Western Bail, Co. v. BartleU (1862), 7 H. A: N. 
400. 

(m) Scothom v. South Staffordshire Bail. Co (1853), 8 Ex, 341. , 



tne eoDBignee 8 nouse (n) ; a sea carrier, at some place 
of safety, notice of tlio locality being given by him to 
the parties (n). 

He cannot be compelled to take tlie goods if hia 
carriage is already full (o), not if the goods are such as 
he carmot, or does not profess to convey (p ) ; nor if they 
are of a nature such as to subject him to extraordinary 
risk {q). 

A consignor who delivers goods of a dangerous 
character to a common carrier (although tlio consignor 
may be ignorant of the danger) impliedly warrants 
that the goods are fit to be carried with safety. Tliis 
imphed warranty does not arise in cases where the 
carrier knows of the danger. Thus, in Bamford v. 
Qoole aiid Sheffield Tramport Co, (r), the defendants, 
who were forwarding agents, delivered “ ferro-silicon 
in casks a common carrier under the description of 

general cargo,” but did not inform him that it was 
ferro-silicon, although they were aware of the fact. The 
lerro-silicon during carriage gave off poisonous gases, 
which caus(Kl the death of the carrier. The judge found 
on the evidence that ferro-silicon was liable iind#^ 
certain conditions to be dangerous, that neither the 
defendants nor the carrier knew this, and that the 

in) Cf. Hyde v. Trent and Mmey Stuujntion <'o. (lW7:i), 5 T. R. 
389. 397. 

(o) Balwn v. Donovan (1820), 4 B. A,, at p. 32. 

ip) But a railway coin|>any may lx* «o«ipi*OeJ to convoy, though It 
dous not profes.*! to take the clahH of gcMHla as a common carrier ; thin 
lependH on the Railway and Canal Traffic Acta. Hoc po^, pp. 423, 
iseq, 

( 9 ) Edwardi v. Sherratt (1801), 1 Eaat, (104. 

(r) [1010] 2 K. B. 94. Vauohah Woxiams, L.J,, did not atuieiit 
>0 the view tliat there was an implied warranty, and reat <4 hlf 
judgment on the ground that it was the dnty of (he defendants to 
KMnmuiiioate such information as they had, and t hat by dcscribiitg, 
goods as “ general caigo,” they were liaUc for breach of duty. 
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defendants were not guilty of negligence in not knowing 
the dangerous character of the goods. The defendants 
were held liable in damages for causing the death of the 
carrier. 

Liabilitij for Loss or Damage . — At common law, the 
common carrier must make good any loss or damage 
whethm’ or no it be caused by his Jiegligence, for his 
agreement is to carry safely and securely, unless pre- 
vented by the act of Clod (s) or of the king’s enemies. 
An act of Grod is some unforeseen accident occasioned 
by the elementary forces of nature unconnected with 
the agency of man or other cause, which could not have 
boon prevented by the exercise of any foresight reason- 
ably to be expected of the carrier (1). He is, in fact, 
in the “ nature of an insurer ” (s). A carrier who— 
though not a common carrier- -takes goods in a sliip 
without limiting his liability by agreement will, in this 
respect, be under the liabilities of a common carrier (it) ; 
with this exception one who carries goods, not being a 
common carrier, is bound only to carry with due care (a;). 
The exceptions to the carrier’s liability, whether those 
mentioned above or whether fixed by contract, do not 
avail him if the loss or damage to the goods is caused 
by his negligence, or if he do not provide a proper 
carriage (y). 

Ho is responsible for the safety of the goods so long 

(a) Formird v. PiUard (1785), 1 T. R. 27. 

(<) NugeyU v. Smith (1876), 1 C. P. D. 423. 

(tt) fliU V. Scott, [18951 2 Q. B., at pp. 376, 713 ; 1 Com. Cas. 140 
200 . 

(ac) Coffgs v. Bernard (1703), 1 Sm, L. C. (12th ed.) 101. 

ly) The XaiUho (1887), 12 App. Caa., at p 510 ; and aee per 
Bowen, L.J., in Steinman A Co, v. Anyier Line, [1891] 1 Q B., »t 
p. 624. 
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as they are in his custody ; i.e., duriu^r transit and (as 
his duty is usually to deliver as well jis to carry) after 
transit for a reasonable time, var}’ing with circum- 
stances. After the lapse of such time ho becomes a 
mere depositee, and is liable only for negligence, unless 
otherwise agreed (2). If the consignee refuses to take 
the goods, the carrier must do what, in all the circum- 
stances, is reasonable (a), and may recover expenses 
properly incurred in consequence of tlie refusal to 
accept delivery (h). It will be safer for him to give 
notice of the refusal to the consignor, though this will 
not bo always necessary (c). 

A carrier is not liable for damage or loss to goods 
which has arisen owing to th<; neglect of tin; (»wner, 
without negligence on the part of tbe carrier ; nor is ho 
liable if the damage arises owing to an iiilierent vice in 
or natural deterioration of the goods deliv(u*ed to be 
carried (d ) ; and if from any cause the. nature ot 
the goods) special care is required, the carrier is (jutitlod 
to be informed of this, otherwise lie will not be liable 
for damage which but for such cau.se would not have 
occurred. lu Baldivln v. l/indon. Vhathmn ami Dover 
Rail, Co. {e) rags w(;re sent for transit to the company, 
and by mistake the company failed to send them in 
proper time to their de.stiiiation ; the rags were, packed 
wet, and were in consequence spoilt by the delay, but 

(?) Per CocKBUBN, C.J., in Cluipmnn v. itroU Hail. Co. 

(1880), 5 Q. B. 1)., at pp. 281, 282 ; MUefuM v. Unrmhrt and 
Yorkthirt Hail. Co. (1875), L. R. 10 Q. B. 250. 

(а) Crouch v. OVtol WtAkrn Had. Co. (1857), 2 H. & N. 401 ; 
3H.4tX. 183. 

(б) (irmt Northern Railmy v. Stcaffitid (1874), L. R, 0 Kx. 132. 

(c) Huchon V. Bazendale (1857), 2 H. N. 575. 

(d) Unless, being awon* of the fact<i, he does not do what is n;a.VMi- 
able to prevent further loss (Beck v. £mns (1812), 10 East, 244, 247). 

(€) (1882), 9 Q. B. D. 582. 
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had they been dry, no damage would have been suffered. 
The court decided that in the absence of notice of the 
state of the rags to the carriers, the company could not 
be held responsible to the plaintiffs for the loss, and that 
nominal damages would suffice to meet the damage 
suffered through their default. 

Even at common law it was open to a carrier to 
agree with his customer that his liability should be 
limited. And though to bring about the limitation a 
contract was necessary, a general notice posted up, 
shown to have been seen by the customer, and to 
have been expressly or impliedly agreed to by him, 
sufficed. Thus, if the owner of the goods ie<“,oived a 
ticket, on which was a notice limiting the liability, this 
would have been strong, though not conclusive, evidence 
that he agreed to the terms {/). 

The Carriers Aci, 1830.--By the Carriers Act, 1830 (^f), 
it is enacted : (1) That no common carrier by land (^) 
for hire shall be liable for loss or injury to certain articles 
when the value exceeds £10, unless at time of delivery 
the value and nature of the property shall have been 
declared, and an increased charge paid or agreed to be 
paid (h). Such notice must be express. Amongst the 
articles mentioned are gold, jewellery, watches, negotiable 
paper, pictures, china, furs, and silk. The amount is 

(/) See the opinion of Blackbubk, J., delivered in Peck v. North 
Staffordshire. Rail. Co. (1863), 10 H. L, Caa., at p. 404 ; and see as to 
how far such notice will prow a contract, Henderson v. 

(1876), L. R. 2 H. L. Sc. 470 ; Watkins v. Rymitl (1883), 10 Q. B. 0. 
178 ; Richardson Je Co. v. RoumireCy [1804] A. C. 217 ; Fhod v. 
Anchor Line, [1918] A. C. 837. 

(y) Thia is applicable where the transit is partly by Bea, if the loss 
oooun on land (/>? Conteur v. London and South Western RaiL Co, 
(1866), L. R. I Q. B. 54). 

(h) Section 1. 
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taken aa that of the aggregate value of the parcel The 
protection extends to cases where the goods are lost by 
the gross negligence of the carrier's servants (t). (2) All 
common carriers may demand on such ])a( kage8 an 
increased charge, but the amount per scale must be 
notified in legible characters in some conspicuous part 
of the f)fiice where the parcels are received, SufCh 
notice will bind those sending goods, wliether or not it 
can be shown that it was hivuight to their knowleiigo (ifc). 
The exemption from the common law hahilitv is given 
only wh(3re this notification and ({(‘ni.nu'i have been 
made (/), or when the declaration of value has not 
been given. When an extra charge is made, the person 
making payment is entitled to a receipt (w). (3) Other 
than as provided for by the Act, m* public ludico shall 
be allowed t<i Hmit the liability of carriei s (/< ). (1 ) Special 
contracts are not afT<‘cte<l by the .statute if their pro- 
visions are iiicoTLsistont with the exemption in lavour 
of carriers contaiiieti in s. 1 of the Act and that pro- 
tection is renounced : but the carrier is not deprive*! 
of the protection, unless the terms of the special contract 
are inconsistent with the good.s having been received by 
him as a common carrier. Accorduigly, the contract 
may render the carrier liable for the loss of the articles 
described in the first section beyond the value of £10, 
although their value may not have been declared, 
Special exemptioas frf>ni liability introduced into the 
ontract will not necessarily displato the character of 

(0 V. (m2l 2 Q. B. (HO. 

(It) Section 2. A ticket contiiining condil ions ik not nuch a notice } 
Rit may form tbe basb of a apcciol contract (IVa/Jter v. Vori amt 
rortA Midiani HaiL Co. (1854), 2 £. & B. 750). 

(0 Great Northern Bail. Co. v. BchreM (I8(t2), 7 K. & N. 050. 

(m) Stamping is dispenseU with (s. 3). 
in) Section 4. 
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common carrier (o), (5) A felonious act on the part of 
a servant of the carrier, or of a sub-contractor carrying 
for him (p), resulting in damage or loss to the goods, will 
render the carrier liable notwithstanding any other 
provision of the Act (q). To determine who are included 
under servants, see the section, and Machu v. London 
and South Western Rail. Co. (r), and Stephens v. London 
and South Western Kail. Co. {$). 

The Act applies to a passenger’s ordinary personal 
luggage which by the published regulations of a railway 
company ho is entitled to have carried free of charge, so 
if the luggage contains articles over £10 in value of the 
kind enumerated in s. 1, the company will not be liable 
for their loss in the absence of a declaration of 
value (<). 

It has been held in many cases that the cariier’s 
exemption applies only in the case where there is 
loss (w) or injury to the goods ; he is therefore liable 
as heretofore for what may be styled consequential 
damage, e.g,, damage from delay, circuity of route, 
etc. 

\Vhcre the carrier contracts to caiTy goods partly 
by land and partly by sea, he cannot claim the protection 

(0) Section 0; BaxendaU v. Great Eastern Uatl. Co. (ISliO), L. K. 

4 Q. 6. 244. 

(]}) Machu V. London attd South Batl. t o. (1S4S), 2 Kx. 

415. 

(q) Si'Ction 8. 

(r) (1848), 2 Ex. 416, 

(«) {1^^7)» Q- ^21. As to the araoxmt of evideoc*? required 
to cause the court to infer that the theft was committed by a servant 
of the carrier, sw Vauffhton v. London and North Western Bail. Co. 
(1875), L. B. 9 Ex. 93 ; McQueen \. Great Western Rail. Co. (1876), 
L. R. 10 Q. B. 569. 

(1) Casu'tU V. Cheshire Lines Committee, (1907] 2 K. B. 499 ; aoe 
further j)osl, p. 426. 

(u) This includes a temporary loss {MiUen v. Brasch (1883), 10 
Q. B. D. 142). 
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of the Act if the •^oods are lost, unless lie can prove that 
the loss (K'cnrred durint^ the transit by land (a:). 

LimiMdon of the Liahilitij of Sca-airricrs. — This is 
provided by the Merchant Shippin^^ Act, 189*1. This 
statute enacts that when loss or daniaiic occurs to jifoods 
without any actual fault or privity on the part of the 
owner of the ship (//), ho is not liable af all in the follow- 
ing cases ; (i) when i^oods or other thinifs on board are 
lost or dama^(‘d by reas(»n of lire on board the shi]) (z). 
Wliere fire has been caused hy unseaw'oithiness of the 
ship, 5\s by the defective state of her boilers, the onus 
is upon the shijiowner to prove that the loss happened 
without his fault, and if tJie owner know or had the 
means of knowing of the defective condition of the 
boilers, but gave no special instructions and took no 
proper steps to prevent injurious oonsctiuenccs ari.* ing, 
he will not be entitled to relief from lial>ilit y(u); (ii) when 
gold, silver, diamonds, w'atclH3H, jewels, or precious 
stones are lost or damaged hy reason of any robbery, 
embezzlement, making away with or seending thereof, 
and w'hen the shipowner or master liad not at the time 
of shipment received a written declaration of their true 
nature and value (6), 

By 8. 003 (c), a shipowner’s {y) liability is limited in 

(z) Aihton d: (Jo. V. L. N, W. Ry. Co., I1918j 2 K. B. 488. 0. A. 

(y) The word “ owner ” incIndeA any charterer to whom the ship 
in demised (Merchant Shipping Act, 1900, h. 71). 

(z) This indudcfl damage done by smoke, or water uM-d in putting 
out the fire {The Diamond, [1900] P. 282). 

(a) Lennard's Carrying Co. v. Aeiaiie Pttrokvm Co,, [1916] A. C. 
706. 

{b) Merchant Shipping Act, 1894, a. 602. This appli<’8 only to 
Britiah sea-going shipe. 

(c) This section applies to foreign as well as British ships. 
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tihe cases mentioned below if the misfortune has occurred 
without his actual fault or privity : (i) where any loss 
of life or personal injury is caused to any person being 
carried in the ship ; (ii) where any damage or loss is 
caused to any goods, merchandise, or other things on 
board ; (iii) where any damage to person or property 
in or on another vessel, or to the other vessel itself, is 
caused by improper navigation of the ship. The limit 
in respect of loss of life or personal injury (with or 
without damage to vessels or goods) is an aggregate 
amount not exceeding £15 for each ton of the ship’s 
tonnage (d), and in respect of damage to vessels or 
goods (with or without loss of life or personal injury) an 
aggregate amount not exceeding £8 (e). The limitation 
of liability set by s. 503 of the Merchant Shipping Act, 
1894, has been extended to any loss (»r damage to 
property or rights of any kind, whether on land or on 
water, resulting from improper navigation or manage- 
ment of the ship without the actual fault or privity 
of the shipowner (/). If there are claims in respect of 
loss of life and loss of goods, the claims for loss of life 
will be entitled to £7 per ton, and the balance of the 
claims for loss of life and the claims for goods will rank 
equally against the remaining £8 {g). In the event ot 
two unconnected collisions, the owners will be liable to 
pay damages up to the statutory limit in each 
case (A). The fault of one part owner does not take 

{d) See further, Merohant Shipping Act, 190C. as to calculation 
of tonnage of sU^amship. 

(i) The Act prondea for the method of oaloulating the tonnage 
for purpose. 

if) Merchant Shipping (Liability of Shipowners and others) Act, 
1900, a. 1. 

{g) The Victoria (1888), 13 P. P. 125. 

(A) Meiohant Shipping Act, 1894, s. 503 (3). 



|kway the right of another part owner to limit hii 
liability (i). 

Railway Companies . — A railway company is not i 
common carrier of passengers ; and is liable for damage 
caused to them only when the mjcidont is due to the 
negligence of tlie company’s servants (/•). liailway com- 
panies are common carriers only of gotuls which they 
profess to carry as such (/). But as regards other goods, 
their liability for neglec!t or default {m) is doiill witB^ 
by 8. 7 of the Railway and Canal Tralhc Act, 1854, which 
provides that every railway company shall afford reason- 
able facilities f<»r receiving, forwarding, and delivering 
traffic, and ’* shall be liable for tlie loss of or for any 
injury done to any Jiorscs. cattle, or other animals, or 
Ui any articles, goods, or things, in the. receiving, for- 
warding, or delivering theic<if, occasioned by tin; neglect 
or default of such company or its servants (n), notwith- 
standing any notice, condition, or declaration made and 
given by vsuch company contraiy thereto, or in anywise 
iiiuitiiig such liability, every such inUice, condition, or 
declaration being licreby detJared to be null and void/* 
But it is further provided tlmt companies may make 
conditions with respect to the receiving, forwarding, 
and delivery of any animals, goods, or other things, if 
the court or judge before whom any question relating 

(i) The Obey (ISOti), L. It. I A. & E, 102. 

{k) S-.se ie.g,) Beadhead v. MvUaM Rad Co (ISOU), h,li i Q. B. 

379. 

{1) Dickson V. OrecU Northern Mail. Co. 08«7), 1« Q. B. D., «( 

p. 18&. 

(m) Theft by a servant of the company is not per h m-gligenoo or 
default {Bhaw v. Great Weetem HaU. Co., {18941 1 Q. B. 373), 

(n) Qtid carriers, not when acting in any other capacity { Van ToU 
jiRoiUh Eastern BaU Co. (1862), 12 C, B. (jr.s.) 75). 
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thereto shall be tried, considers them just and reasonable. 
And no greater damages may be recovered for the loss 
of or any injury done to the animals beyond the sums 
hereinafter mentioned, e.g., for any horse £50 [and so 
on], unless the person sending or delivering the same 
to such company shall, at the time of delivery, have 
declared them to be respectively of higher value than 
as above mentioned ; in which case it shall be lawful 
for such company to demand and receive by way of 
compensation for the increased risk and care thereby 
occasioned a reasonable percentage upon the excess 
of the value so declared above the respective sums so 
limited as aforesaid, and which shall be paid in addition 
to the ordinary rate of charge ; and such percentage or 
increased rate of charge shall be notified in the manner 
prescribed in the Carriers Act, 1830, and shall be binding 
upon such company in the manner therein mentioned. Tt 
is further provided that “no special contract between such 
company and any other parties respecting the receiving, 
forwarding, or delivering of any animals, articles, goods, 
or things as aforesaid shall be binding upon or affect 
any such party unless the same be signed by him, or by 
the person delivering such animals, articles, goods, or 
things respectively for carriage ; Provided also, that 
nothing herein contained shall alter or affect the rights, 
privileges, or liabilities of any such company under 
[the Carriers Act, 1830], with respect to articles of the 
description mentioned in the said Act.” 

An important discussion arose at one time with 
regard to the special contract required by this Act. 
Did writing signed exclude the clause requiring the 
condition to be reasonable, and did a reasonable con- 
dition exclude the necessity of signature ? The point 
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was eventually decided in Peek v. yorth Stajfordshin 
Rail. Oo. (o). when the House of Lords declared that 
the condition must bo just and reasonable, and embodied 
in a si^med written contract. What is or is not rofison- 
able depends, of course, on circumstances ; thus, in one 
case the condition was that “ the company would not be 
resj)ousible for any injury or damage, lunvover caused,’^ 
and this was considered unreasonable, fur it would 
protect even against Ljross negligejice (p ) ; in another, 
it was a condition that the company would not be 
responsible for luggage unless fully and properly 
addressed with tlio owner's name and destination, this 
was lield^ to he unreasonable (q) ; but when the con- 
signor is burdened with a condition wldcli per sc is 
unreasonable, and at the same time lias the offer of a 
just and reasonable alternative contiact, then, if he 
takes the former, he will be bound by it (r). 

•Section 7 of the Railway and ( 'anal Traffic Act, 
also applies to goods which the railway comiiauy is under 
no obligation to carry. Thus, an agreement to allow 
commercial travellers to take sanij)leH by passenger 
train, free of cliarge, on condition that the company 
should be relieved from all liability for loss, is not binding 
in the absence of a signed contract. The condition 
is void and the company must make goorl any 
loss («). 

By the Regulation of Railways Act, 1868, s. H, it is 

( 0 ) (1863). 10 H. h. Caa. 473. 

(j>) McManus r. Lancashire^ etc. Rail, ('o, (1859), 4 H. & N. 327. 

{q) CuiUr 7. North London RaU. Vo. (1882), 19 Q. B. D. 64 ; tnd 
•ee Dickson v. GreaX Northern Hail. Co., and tbo caaua thefts cited, 
18 Q. B. D. 176. 

(r) OrtiU Wulem RaiL Co. v. MrCarthy (1887), 12 App. Cm 218. 

(«) WUkineon v. Lancashire and Yorkshire Rail. Co., [1907) 2 K. B. 
222 . 



aitacted that where a company, by through booking, 
pontracts to carry any animals, luggage, or goods from 
place to place, partly by railway and partly by sea, or 
partly by canal and partly by sea, a condition exempting 
the company from liability for any loss or damage 
wising from the act of God, the king’s enemies, fire, 
accidents from machinery, boilers, and steam, and all 
Bknd every other dangers and accidents of the seas, 
rivers, and navigation, shall be good, and shall be con- 
sidered to be incorporated in the contract, if printed 
legibly on tlie receipt or freight note, and published in a 
conspiciioiiB position in the booking-office. 

Railway companies must forward goods without 
delay or partiality, ami cannot give preferential rates 
ISO as to handicap any other company or persons. 
-Powers are given by the Railway and Canal Traffic 
Acts, 1873 and 1888, to a commivssion, to hoar com- 
plaints, and to make such orders as may, under the 
circumstances, be right. 

A railway company appears to be a common carrier 
of a passenger's personal luggage, and therefore an 
insurer of its safety {t). But this is not so if tlie luggage 
has been taken by the passenger out of the control of 
the company. The company’s porters frequently take 
charge of luggage, and the difficulty is to know when 
.they are so acting as agents of the company, and when 
1)f the passenger. The luggage is deemed not to be in 
the company’s possession if it be given to a porter an 
unreasonable time before the train starts ; nor if a 
ceasonable time has elapsed since the passenger arrived 

It) Qrtai WtiUm, BaU, Co. y. Bunch (1888), 13 App. Gas. 31 ; 
Il4 see Bkha^ v. London, Brighton, tic. Bail. Co. (1849), 7 C. B. 
^ t and see ante, p. 420. 
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the jouraev’e end and the luggage was placed at his 
disposal (u). 

Righta of the Cartier. — Those are to have the goods 
delivered to him, and to have his remuneration paid. 
Tiic payment must be reasonable, but at common law 
it need not be uniform. He may claim it in advance, 
i.e,, before he carries, but not before he receives the 
goods (x). The carrier has a lien for his charges oil 
the goods carried in respect of which the claim arises, 
but it is a particular and not a general lieu (?/). 

Thk Contract of Afkrkkjiitmknt. 

This contract has for its object the carriage of goods 
in vessels for a price called “ freight.*^ It is found in 
two forms : (i) Cliartcr-party ; (ii) The contract for 
the coin^eyance of goods in a geneial ship, which 
contract is embodied in a bill nf lading (yy). These two 
contracts liave many incidents in common. Sometimee 

charter-party and bills of lading co-exist, especially 
vhere the charterer jiiay desire to liave an opportunity 
)f assigning the goods whilst tliey are still in i-ourse of 
sarriage. Sometimes the charterer (i.e., tlie person 
vho hires the ship from the shipowner) uses the ship 
w a general ship, carrying goods of third paities undet 
)ill8 of lading. The terms of the contract of carriage 
ire, as between the shipowners and the charterer, 
isually to be gathered from the charter-party, and 
vhere there is a bill of lading as well, its primary use 
as between these parties) is simply to serve as a receipt 

(tt) Hodgtinsm v. London and North Weeiem Hail. (Jo. <1980] 

4 Q. B. D. 228. 

(x) Fickford V. Grand Junaion Hail. Co. (1841), 8 M. W. 37f* 

(y) HuoKwortk ▼. Hadfield (1806), 6 East, 519 ; 7 East, 224. 

Qfy) See further m to bill of lading, poW, p. 439. 
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for the goods shipped on board under the contract as 
contained in the charter-party. As regards assignees 
of the bill of lading, the bill of lading contains the 
terms of the contract of carriage made with the ship- 
owners, and unless the bill of lading refers to and 
incorporates with itself any or all of the terms of the 
charter-party, the assignee is not affected by the 
charter-party (z). Thus, if the bill of lading contains 
a statement, “ freight and all other conditions as per 
charter-party,” the terms of the charter-party govern 
the payment of freight and all other conditions which 
would have to be performed by the receiver of the 
goods, so far as these are not in conflict with anv 
express stipulations of the bill of lading ; but con- 
ditions of the charter-party are not incorporated which 
do not concern the consignee, so the shipowner will be 
liable to the assignee of a bill of lading for damage to 
a cai'go carried on dock, although under the charter- 
party it was so carried at merchant’s risk (a). 

Charter-party. 

This is “an agreement by which a shipowner agrees 
to place an entire ship, or a part of it, at the disposal of 
a merchant for the conveyance of goods, binding the 
shipowner to transport them to a particular place, for 
a sura of money, which the merchant undertakes- to 
pay as freight for their carriage ” (6). The person whose 
goods are to be taken is called the charterer. 

The charter-party may, but need not, be under seal, 

(t) Soo per Esher, M.R., and Bowsir, L.J., in Oriental Steamship 
Co* V. Tylor, [1893] 2 Q. B., at pp. 621, 626. 

(o) Serraino v. Campbell^ [1801] 1 Q. B. 283 ; Diederichsen ▼. 
fwwharson, [1808] 1 Q. B. 150 ; 3 Com. Caa. 87. 

(h) Maude and Pollock on Shipping (4th ed.), p. 289. 
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but^must be stamped (c). It may amount to a complete 
demise of the ship ; that is to say, it may put the vessel 
altogether out of the power and control of the owner, 
aud vest that power and control in tlie charterer, sc 
that during the hiring the ship is to be regardt'd os the 
vessel of the cliarterer and not of the owner (d) ; but 
generally, the ship remains in the possession of the 
owner, the cliarterer ac<piiring the right only tc put 
his goods on the vessel, and to liave them carried (e). 
The question is one of crinalniction. 

The following form (/) will show the stipulation 
ordinarily inserted : 

*• It if* this day mutually agieod bctwetMi Mt*«srs. [d. JK.J, 
agonte for owiurs of tho go<xl ship or vcaacl calhd [TA* 
James SmIQ, A1, and newly coppertKi of, ete., of the burden 
of 340 tons (g) register meaeuiement or thereabouts, wbcreol 
[Q, 7).] is master, now at (1), and Messia. [E, F, 

of LinrjuxJl inerchaiite, that lh<' said ship being tight, 
staunch, and strong, and ev»*r\ way lilted for the voyage 
(2), nhall w’ith all convenient spetMl proctxHl to Ixuidon (Ik) 
and there loa<i (3) in the usual and customary niaonei 
a full and coinploU* cargo (4) of lawful merchandise [say 
about 400 ions in u'eighll, and therewith jiroeeiid to [l/ong 
Kong or Shanghai} a« onlereti befoie sailing, or so neat 
thereunto as she may safely got (5), and there deliver the 
same in the usual manner (6) agrixably to bills of lading ; 
after which she shall load there, or if requircnl proceed 
to one other safe port [tn China] and there load always 
afloat (7) in the usual and eustomary manner from 
the agents of the said ebartr^rers a full and complete cargo 

(s) Stamp Act, 1891, ss. 49—51, and Bched. I. 

(d) Lord Hebschill in BaumwoU, tic. v, Furness, [1893] A. C,t 
at p. 14. 

(e) Sandeman v. Scurr (1807), L. R. 2 Q. B. 86, 96. 

(/) Certain trades have fomu! {leculiar to themselves. 

ig) This should not bo omitted, bat a booA fide mistake in it will 
not vitiate the contract, unless it be shown that under the oirenin* 
stances the error is very oonsidt^rable and material. 

(k) As to the eflfect of deviation, sec <posi, p. 438. 
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of tea or other lawful merchandise, not exceeding "^hat 
she can reasonably stow and carry over and above her 
tackle, apparel, provisions and furniture (4), the cargoes 
being brought to and taken from alongside the vessel at 
the charterers’ risk and expense, which the said merchants 
bind tlierasolves to ship, and being so loaded shall there 
with proceed to [Liverpool or London] as ordered on signing 
bills of lading abroad, or so near thereto as she may safely 
got (5), and there doli\er the same in the usual and 
customary manner (6) to the said charterers or their 
assigns, they paying freight for the same at the rate of 
[£7 XOs. per ton of fifty cubic feet] for tea delivered, for 
the round out and homo ; a deduction of [55. per fm/] to 
be made if ship bo discharged and loaded at [Hong Kong\ 
-other goods, if shippwJ, to pay in customary proportion ; 
in consideration wherwf the outward cargo to be carried 
freight free; payment whereof to become due mid be 
made as follows : [then follou} knm]. Ship is to have 
liberty to put on board 80 tons of [ ], or other dead 

weights, and to retain it on board during the voyage. 
Thirty running days (Sundays and holidays excepted) are 
to bo allowed the said merchant if the ship is not somier 
dispatched for loading in [London], and forty-five like 
days (8) for all purposes abroad, and ten days on demurrage 
(8) over and above the said lay days and the tune herein 
stated, at [£10 sterling per day], paying day by day as the 
same shall become due. The time occupied in changing 
ports not to count as lay days. Charterers’ liability under 
tliis charter-party to cease on the cargo being loaded, the 
master and owners having a lien on cargo for freight and 
demurrage (9). The master to rign bills of lading at such 
rates of freight (10) as may be required by the agents of the 
charterers, without prejudice to this charter-party. ^ 

“The act of G^, the King’s enemies, restraint of 
princes and rulers, fire, and all and every other dangers 
and accidents of tlie seas, rivers, and navigation, of what 
nature and kind soever, throughout the voyage, being 
excepted (11). 

** The vessel to bo consigned to oharterers* agent abroad, 
lEree of commission. On the return of the ship to [Liverpool}, 
ahe shall be addreased to [&. H dr Co,] brokers or to their 



cgemti, at any other {M)rt of diaoharge. Penalty for noli 
performanco of this agreement, the eetimated amoont o 
freight,” 

Notes on the Form of Charter-party. 

The clauses of the above may be more intelligible i 
ead with the aid of the. following notes : 

(1) “ Now at,"' e/c.*™Tliia is an important statment 
here is, it will be obscnM'd, no stipulation as to th 
imc when the ship sliall bo banded over to tho < harterei 
Jut if he knows where the ship is at the date of th 
barter-party, he can tell approximately when it wi* 
»e at his disposal at the afjrccd place. For this reaso: 
he statement in reference to the place of the ship i 
[enerally construed as a condition })reccdent, the falsity 
if which entitles the charterer to rescind (*). 

(2) Seaworthiness and fitness to im'eive cargo at^ 
mplied terms. The shipowner when he enters into 
t charter-party impliedly wanants that the ship i|t’ 
it to encounter the ordinary perils of navigation aii4 
0 carry the cargo {k). These implied conditions extend 
espectivcly only to seawoitliincss at the time of sailing, 
tnd to fitness at the time of loading, and they do not 
ontinue in force after the ship has sailed or the goodg 
je once on board (k). But if a voyage is of necessity 
livided into stages, e.g., to take in coal, tho vessel 
mist be made seaworthy at the commencement of 
sach stage (m). If the ship is unseaworthy at the 
ommencement of the voyage, the shipowner, although 
[able for damage to cargo caused directly as the result 

(s) Bent»n v. Taylor A Sons, [iS03] 2 Q. B. 274. 

(i) Steel T. State Line Steamship Co. (1878), 3 App. Cm. 
HcFadden v. Blue Star Line, [1905] 1 K. B. 697. 

(m) The Vortiyem, [1899] P. 140 ; 4 Com. Cm. 152. 
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of that unseaworthineBs, is not liable for damage caused 
by a peril of the sea excepted in the bill of lading. The 
contract of affreightment is not displaced by the ship- 
owner’s brea(5h of warranty of seawf)rthinesR, and the 
shipowner is not thereby reduced to the position of a 
common carrier (n). Other implied conditions are 
(i) that the voyage will be commenced and carried out 
without unreasonable delay ; and (ii) that there shall 
be no imnecessajy deviation. These obligations impose 
a duty on the shipowner not to expose the ship to 
unnecessary lisk. Thus, where an owner catelessly 
allowed goods destined for an alien enemy to be loaded 
with those of the plaintiff and as a result the ship was 
seized and detained by the naval authorities, the owner 
was held liable for the consequent delay in delivery of 
the plaintiff’s goods (o). 

( 3 ) The owner must bring his ship to the agietsd or 
usual place of loading at the port wliercj the voyage is 
to commence, unle^js the charter makes provision other- 
wise ; the charterer must, when ho has notice that the 
ship is ready to load, bring his goods alongside the ship 
at such place, aud deliver them to tlie servants of the 
shipowner (p). In the absence of express stipulation in 
the charter-party, the charterer is liable for not pro- 
ducing a cargo, though he be not personally in fault in 
failing to do so (^). As a rule, the shipowner is responsible 
for proper stowage (r), but the exceptions are numerous. 

fn) The Europa, [1908] P. 84. The position of the shipowner is 
diroront when he commit® a broach of the undertaking not to deviate. 
Sw po^f p. 438. 

(o) Ditnn V. BucknaU Bros., [1902] 2 K. B. 614 ; 7 Com. Cas. 33. 

(j») Per Sklborne, L.C., in Orant v. Coverdak (1884), 9 App. 
C»8., at p. 476. 

(ff) CfrarU v. Coverdak, supra, is a good examine. 

(r) Blaikie v. Stembridge (1859), 6 C. B. (n.s.) 894. 
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(4) But for this provision, a shipowner paid at a rate 
per ton of the cargo, might find that owing to waste of 
space his freight has not come up to what ho had con- 
templated. If the ship is described in the earlier part 
of the doemnent as “ of the burden of 310 tons measure- 
ment or thereabouts,'* and the words “ full and complete 
cargo ” arc unqualiHod. the charterer docs not fulfil his 
obligation by putting <»u board a cargo of 340 tons, if in 
fact the ship will take more : nor docs he make liimself 
liable by jiutting IcftS than 340 tons on b(»ard if she 
<*aimot take that <|nautity (s). Sometimes the charter- 
party runs thus : a full and complete cargo, say 

[about 1 100] tons *’ ; in .such a case the charterer is not 
bound to load the ship up to her a<'tual capacity, but his 
obligation will be sati.sfied if he loads to about tliree 
per cent, in excess of the 1,100 tons, though the ship’s 
capacity is over 1,200 tons (/). But the word “ cargo ” 
alone, in the ab.sence of anything in the charter-party 
to quality it, means the entire h)ad of the vessel, and 
therefore the omission of the words “ ftill and comj>lete 
are often immaterial (m). On the otlicr hand, subject 
to the stipulations of the charter-party, it is an implied 
condition that the shipowner shall not use the ship in 
a manner prejudicial to the charterer, e.g., he cannot 
load bunker coal intended for a future voyage so as 

(<) Hunlcr v. Frif (ISllq, 2 B. & AW. 421 ; Morrin v. Leviton 
(1876), 1 C. P. D. 165. 

(/) J/oTTM V. Levifon, supra , cf Milkr v. Borner, flWK)] J Q. B. 
691 ; 4 ('/om. Cae. 175, when' the cliart< rrr ountnictrW only to load a 
“cargo of on', say about 2,800 tons,’" not a “full and coinpleto 
cargo" 

(m) Bomrouman v. Drayton (1877), 2 Ex. 1). 15 ; Jardint Matt- 
son df Co. V. CJy(U Shipping Co., [1910] 1 K. B. 627 ; cf. MiUer w. 
Borner, [1000] 1 Q. B. 691, when* on the conatroction of the particular 
charter-party the omifision of the words “ full and complete " waa 
lield to be material. 
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to prevent tlie charterer having full advantage oi tne 
ship (x). 

(5) T?he shipowner cannot usually compel the con- 
signee to take delivery until the ship has reached the 
place named, but it may be that she cannot safely reach 
it. These words, “ as near thereunto as she can safely 
get,*’ enable him to demand that the cargo be unloaded 
before arriving at the named place, if she is prevented 
from getting tliore by some permanent obstacle which 
cannot be overcome by the shipowner within such time 
as according to all the circumstances of the case may 
re^onably bo allow'od (y). 

(6) “ The liability of the shipowner as to the com- 
mencement of the unloading is to use all reasonable 
dispatch to bring the ship to the named place where the 
carrying voyage is to end, unless prevented by excepted 
perils, and when the ship is there arrived, to have her 
ready with all reasonable dispatch to discharge in the 
usual or stipulated manner ’* (z). The consignee or 
charterer must take the cargo from alongside, and for 
that purpose provide the proper appliances for taking 
delivery there (a ) ; the shipowner should put the cargo 
on the rail of the ship, and in such a position that the 
consignee can take it. If the owmer of goods imported 
in any ship from foreign parts fails to land or take 
^delivery of the same, at the time agreed (or if no 
time is agreed, within seventy-two hours, exclusive of a 
Sunday or holiday), from the time of the report (6) of 

(x) Darling v. Itaebarn, [1906] 1 K. B. 572; affirmed, [19071 
1 K. B. m. 

(y) Bbbtt, LJ., in Nehon v. Dahl (1879), 12 CJh. D., at p. 592. 

(t) Brktt, L. J., in Nelson y. D<M, supra^ at p. 684. 

(a) DaM y. NeUont per Lord Blackburn (1881), 6 App. (>s., at 
Tp, 43 , 

(5) I t., the report required by the CHistoms laws. 





tike ship,, the ehipowner may land or unship the goods 
^pd place thorn at certain places according to circum^ 
stances. The shipowner may, by giving written notice 
to the person in whose custody the goods arc placed, 
retain his lion for freight on tlio same, and then, subject 
to certain conditions, the person with whom the goods 
are deposited may, an<i if required by the shipownoi 
sliall, if the lien is not discharged as provided by the 
Merchant Shipping Act, 1894, at the expiration of ninety 
days from the time when the goods were placeil in hie 
custody (or earlier if they are perishable), sell by public 
auction sufficient of the goods to satisfy the Custo^ 
dues, the expenses, and the freight (c). 

(7) “ Always afloai ” means that the ship shall be 
sent to a port in which she can safely lie with her full 
cargo without touching the ground. If to the know- 
ledge of the shipowner, owing to the state of tlie tides, 
there may not be sufficient depth of w^ater for the ship 
to load always afloat, the charterer will not bo responsible 
for delay thereby occasioned (d). 

(8) Demurrage'' properly signifies the agreed 
additional payment (generally per day) for an allow^ed 
detention of the ship, whilst loading (jr unloading, 
beyond a period specified in or to be collected from the 
charter-party ; it also means compensation by way of 
mliquidated damages for undue detention not provided 
or specially in the instrument (c). The former is tl^e 
itriot meaning. The freighter who agrees to pay 

(e) Merohaot Shippiog Act, 1894, m. 402— COl. 

(<Q CarlUm SkarmiMp Co. v. CasUe -Mail Packfit Co., [1808] A. C. 
188; 2 Com. Cas. 286. 

(«) Bowur, L.J., in CUnk ▼. Radford, [1891] 1 Q. B., at p. 030. 
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demurrage for detention beyond the lay days will have 
to pay so long as the ship is in such a condition that 
she cannot be handed back to the use of the shipowner, 
though the delay be not caused by the freighter’s 
default ( / ). If no lay days are mentioned, the charterer 
is liable to pay damages if he detains the ship beyond 
what, in the actual circumstances, is a reasonable 
time ig). But in either case, if the delay is due to the 
default of the owner or of those for whom the owner is 
responsible, the charterer is not liable to pay (/). Tiie 
lay days, i.e., the days allowed for loading or unloading, 
bfgin when the ship arrives at the place agreed upon 
in the charter-party, and the charterer has notice that 
she is ready to load or unload ; they run continuously, 
each day being counted from midnight to midniglit, 
and not periods of twenty-four hours (h). If the 
vessel is not discharged within tlie lay days, a part of 
a day counts as a whole day (i ) ; but where the charterer 
is bound to load at a certain rate “ per weather-working 
day,” and bad weather prevents work, any time less 
than half a day will not count as more than half a 
day (ifc). Mter the lay days have expired, demurrage 
becomes payable at the rate provided by the charter, 
or if the charter does not apply, as unliquidated 
damages. 

(9) This clause is styled the cesser clause, and it 
puts an end to the charterer’s liability when the cargo 
is loaded, the shipowner relying on his lien in -order to 

If) £sh£B, RR., in Budg^ v. Binningtont [1891] 1 Q. B. 38. 

(g) Hick V. Bodocanachi; [1801] 2 Q. B. 626 ; [1893] A. C. 22. 

(A) The Katy, [1895] P. 66. 

(t) Commercial Steamship Co* y. Batdlon (1876), L. R. 10 Q. B. 
346. 

(A) Branckelow Steamship Co. v. Lamport, and HoU, [1897] 1 Q B. 
.670 ; 2 Com. Cas. 89. 
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get payment. Unless obviously contrary to the inten- 
tion of the parties, the court so construeil it that the 
exoneration of the charterer and the acquisition of 
the right of lien may bo co- extensive ; in other words, 
the cesser clause does not affect liabilities in respect of 
which the shipowner cannot secure himself by the 
exenuse of the right of lien (1). 

(10) Freight is dealt with hereafter. See poH, 
pp. 417 ct 8cq. 

(11) The effect this clause is to exonerate the ship- 
owner from liability for loss occasioned by the causes 
enumerated in it, if it was not due to negligence on the 
part of the shipowner or of those for whom ho is 
responsible {m). If the ship is unseaworthy when she 
starts and damage results, the excepted j)eril8 clause 
will not save the shipowner from responsibility for 
damage (?i). 

“ The act of God ” has already been defined. See 
ante, p. 416. 

“ King’s enemies ” ; this exception applies only to 
foreign enemias, and not to traitors, pirates, robbers, 
etc. (o). 

“ Restraints of princes and rulers ; ejj., blockades, 
embargoes (p). 

“ Perils [dangers and accidents] of the seas ” ; damage 
caused by the sea, storms, collisions, etc., of an unex- 
pected nature; thus, damage caused by sea-water 
entering through a hole eaten by rats is an excepted 

(0 Clink V. Radford, [1891] 1 Q. B. 625 ; l/ansen v. Uarrdld, 
[1894] 1 Q. B. 612. 

(m) See The Xantho (1887), 12 App. Om. 503 ; HamiUon v. Pandorf 
(1887), 12 App, Cas, 618. 

(n) Gihroy v. Price, [1893] A. C. 56, 

( 0 ) Forwrd ▼. Pittard (1786). 1 T. B. 27, 34. 

(j>) See ante, p. 389j 
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mil, but direct injury to the cargo by rats is 
lot (q). 

The excepteil perils clause frequently contains many 
natters other than those mentioned in the charter-party 
bovo, viz. : pirates, robbers, or thieves [which 
loes not apply to thefts committed by persons in the 
ervice of the ship (r)], “ barratry of master or 
nariners,” “ negligence ot master and mariners,” 
‘ jettison,” and so on. 

Deviation. — Voluntary or unwarranted deviation may 
‘ender the contract of affreightment void, so that 
ihe special contract by charter-party is displaced as 
!rom the beginning of Ihe voyage, no matter when or 
^here the deviation to»>k place, and the shipowner 
jannot rely on the excepted perils (;kuso, although the 
.OSS or damage to cargo cannot bo traced to the 
ieviation (s) ; and where during an unwarranted 
deviation a ship was torpedoed by a German submarine, 
it was held that the shipowners, as carriers, could not 
rely on the common law exception that the loss was 
caused by the king’s enemies (i). But the contract of 
afiroightment will not bo avoided by deviation necessary 
for the safety of the ship or crow, although the necessity 
was caused by unseaworthiuess, and that unseaworthi- 
ness was due to some culpable act on the part of the 
master. If the ship is in peril the master is not faced 
by the alternative of choosing between the safety of 

{q) Hamilton v. Pan<ior/(l887), 12 App. Cas. 518. 

(r) 8ttinman df Go. v. Angier Line, Limited, [1891] 1 Q. B. 619. 

(«) Joseph Thorky v. Orchis 3.8. Co., [1907] I K. B. 660. 

(1) James Morrison <9 Go. v. Shaw, SaviQ db Co., [1916] 2 E. 10 



hie ship and crew and the loss of the contract of affreight- 
ment (u). 

A charter-party, like any other contract, is governed 
in its construction by ordinary rules of law ; if tliere 
is a latent ambiguity, evidence is admissible to show in 
what sense it was use<l, and if any words used have a 
technical meaning, then evidence is also admissible 
to show the meaning in wlii<*ii the woids wore used. 
The contract by charter-party is t-o bo constriKnl in 
a liberal way, tlie writte.n parts of a piirtlv-printod 
^locuraeiit being, as a rule, prefened to the printed 
part, so as to get as near as may be to the exact intention 
of the paities. 


BiU of Lading. 

A bill of lading is a docutnenl at^knowUMlgiug the 
shipment of goods, and containing the terms and con- 
ditions upon which it has been aiireed tliat they are to 
be carried {x). It is excellent evidence of the contract 
for the carriage of goods on a general ship, i.e., a ship 
which is used for the carriage of the goods of several 
merchants who may desire to have them conveyed by 
her, and which is not employed for the carriage of a 
charterer’s goods only. A bill of lading is generally 
used, even when the ship is chartered, if the charterer 
finds the cargo himself, the bill of lading is usually, but 
not always, a mere receipt for the goods given by the 
master. If the charterer takes the goods of others, the 
(bill of lading contains the contract he makes with 

(«) Kish V. Taylor, [1012] A. 0. 604. Aa to the uffcot of a btnaoh 
warranty of seaworthiness on the oontract of carriage, see antik 
ip. 431. 432. 

%;(4r) CaUwtU v BaU (J766). I T. E. 216. 
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them(y). The form of a bill of lading varies much 
according to tho practice of the parties thereto, but a 
usual form is as follows : 

“ Shipped in good order and condition by , 

in and upon the good ship called the ‘ British Tar,’ whereof 
is master for this present voyage, and now in 
the port of , and bound for , with liberty 

to call at any porta on the way for coaling or other necessary 
purposes, lifty casks of wine being marked and numbered 
as per margin, and to bo delivered in the like good order and 
condition at tho aforesaid port of , tho act of God, 

the King’s enemies, tiro, barratry of tho master and crew,' 
and all and ovory other daugcra and accidtmts of the seas, 
rivers, and navigation of wliatc'ver kind or nature soever 
excepted, mito or to his assigns, he or they paying 

freight for tho said goods £ per ton, delivered with 

primage and average accustomed. In witness whereof, 
tho master of the said sliip hath ailirmed to bills of 

lading all of this tenor and date, one of which bills being 
aocomplished, the others to stand void. 

“ Dated, etc. 

” Weight, value, and contents unknown.” 

A bill of lading for goods to bo exported or carried 
coastwise must bear a stamp value sixpence, which 
must be impressed before execution (2). A bill of lading 
for goods shipped abroad need not be stamped. 

Many matters already mentioned in connection with 
charter-parties apply equally to bills of lading. Several 
of these are mentioned in the notes to the form of 
charter-party given above (a). There is, however, this 
difference : a shipowner, when the contract is contained 
in a charter-party, may have duties to perform before 
the time of shipment of the goods ; this is not so often 

(y) See ante, pp. 427, 428. («) Stamp Aot, 1891, s. 40. 

(a) AntCf pp. 431 d 
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the case when the contract is evidencetl by a bill of 
lading only. 

The bill of lading is signed generally by the master, 
though in practice, where the go^^ds are shipped, the 
acknowledgment first given is a less formal receipt 
(“ tnaies receipt *’), which is afterwards exchanged for 
a bill of lading signed by the inastcM’ : but there is 
nothing to prevent the giving of a bill of latling witJioiit 
production of the mate s receipt, if the goods are on 
board, and if there is no interest in them known to the 
master excejit that of the shipper (b), 'fhe shipowner 
is justifi(‘d in delivering bills of lading to the holder 
of the mat(fs rccei[it if he has not notice of other 
claims (c). If the mate’s reccijds and the hills of lading 
get into dilTerent hands the goods must be delivered to 
the holder of the bill {(I). 

Tlie master, when he signs, afiixcs his signature as 
agent of tlie o^v^lers of tlie veasel ; except Hint when a 
vessel has been chartered, and l-he chaiteiers put up 
the vessel as a general ship, then the niasier may be 
agent of the charterer and not of tlie owner, the 
decision in each case depending upon the facts, Jf the 
ship has been demise<l (c) to the charterer, the master 
is generally the charterer’s agent (/), but tlie mere fact 
that the charter-party provides that the master sliall be 
the agent of the charterer does not of itself bind tliose 
who deal \>*ith the ship without actual notice of this 
clause (g). The law on this subject may be stated in 

(6) Haihesing v. Laing (1874), L. R. 17 Kq. tl2 

(c) Evan ▼. Nkhd (1842), 3 M. A 0. 614. 

(d) BaumwvUt etc. v. Eurwsg, [1893] A. U. 8. 

(e) See anle, p. 429. 

(/) BawnwoUf etc, v. Furness^ [1893] A. C., at p. 14. 

&) MamMer Tnut v. Fumas, [1896] 2 Q. B. 639; 1 Com* 
Cm. 39. 
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the words of Cookburn, C.J., in Sandeman v. Scurr {h ) : 
** where a party allows another to appear before the 
world as his agent in any given capacity, he must be 
liable to any party who contracts with such apparent 
“agent in a matter within the scope of such agency. 
The master of a vessel has by law authority to sign 
bills of lading on behalf of his owners. A person 
shipping goods on board a vessel, unaware that tlie 
vessel lias been chartered to another, is warranted in 
assuming tliat the master is acting by virtue of his 
ordinary authority, and therefore acting for Ids owners 
is signing bills of lading. It may be that, as between 
the owner, the master, and the chartei er, tiie authority 
of the master is to sign bills of latliiig on belialf of the 
charterer only, and not of the owner. Bui, in our 
judgment, this altered state of the master’s authority 
will not alfect the liability of the owner, whose servant 
the master still remains, clothed with a character to 
which the authority to bind his owner by signing bills 
of lading attaches by virtue of his office. We think 
that until the fact that tlie master \s authority has boon 
put an end to is brought to the knowledge of a shipper 
of gooils, the latter has a right to look to the owner as 
the principal with whom his contract has been made.^^ 
Thus, where charterers put up a vessel as a general 
ship, and plaintiff put on board wine, and received bills 
of lading in ordinary form signed by the master, the 
owners were held liable for loss by leakage arising from 
improper stowage, it being questioned whether an action 
would not lie also against the charterers (i). But if 
' ^e charter-party amounts to a demise of the vessel, then 
. Ibe master frequently signs as agent of the charterer, 
{k) (I3d7), L. R. 2 Q. B. 86, 07. (i) L R 2 Q. B. 86.m 
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who is for the time being the owner of tlie vessel (h). 
An indorsee of the bill of lading, who takes it bon& fide, 
and for value, and without notice of the charter-party, 
may hold the shipowner to the terms of the bill of 
lading ; but if this indorsee was aware of the charter- 
party when he took the bill, the shipowner will not be 
bound if the ])ill of lading w^as signed without the ship- 
owner’s authority (/). 

The master has no authority to sign a bill of lading 
^ for goods not actually received on board (m), and if he 
does so, the owners are not liable ; but his signature is 
prima facie evidence against the owners that the goods 
wore shipped, and it lies on the owners to rebut thi#* 
evidence if they allege that the goods never were on 
board (n) ; however, a bill of lading w'ill not be even primfi 
facie evidence of quantity, if it contains qualifying words, 
such as “A quantity of 937 tons, weight, etc. un- 
; known ” (o). By express stipulation the bill of lading 
may be made conclusive evidence against the ship- 
owners of the quantity shipped (j>). As regards the 
master’s liability, by section 3 of the Bills of Lading Apt, 
1850, “ every bill of lading in the hands of a ciuisignee or 
indorsee for valuable consideration, representing goods 
to have been shipped on board a vessel, shall be con- 
clusive evidence of such shipment as against tlie master 
or other person signing the same, notwithstanding that 
such goods or some part tliereof ma}^ not have been so 

{k) L. B. 2 Q. B. 96 : and ace IkiumicoU, tie. r. Fumea§, [1698] 
A. C. 8 

\ti The Palria (1872), L. R 3 Ad. & Eo. 436. 

(m) McLean ¥. Fleming (1872), h. B. 2 H. L. So. 128 ; Orani v« 
^ortoay(185i), 10 C. B. 065. 

(k) Smith T. Bedouin Sieam Navigation Co.f (1896] A. C. 70. 

(0) New Chineee Antimony Co. v. Ocean 8.8. Coy., [1917], 2 K. B. , 

(1) Lishman v. Chridie (1887), 19 Q. B. D. 333. 
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shipped.” But even the master will not be liable 
if — (i) the holder of the bill at the time of receiving it 
is aware that the goods have not been actually shipped ; 
or (ii) the misrepresentation in the bill w^as caused by 
the fraud of the shipper, the holder, or of some person 
under whom the holder claims {q). Neither does the 
section estop the shipowner from showing that goods 
incorrectly described in the bill of lading by more 
marks of identification, having no significance in 
respect of their quantity, quality, or commercial value, 
are in fact the goods which were shipped under the bill 
of lading (r). 

In giving a bill of lading the master can bind the 
shipowners by any terms which it falls within his 
express or implied authority to make, subject to this, 
that if the ship is chartered, he may not sign bills of 
lading varying the terms of the charter, unless the 
charter itself so allows, or unless ho obtains express 
instructions to do so (s). 

The general duty cast upon the shipowner is to carry 
the goods with safety, subject to any limitations agreed 
upon. Such limitations are (e.g,) exceptions from 
liability for damage caused by the ” act of God and 
the King’s enemies,’’ “ accidents from machinery,” 
etc. Others are mentioned, and the law has been 
discussed in considering the corresponding proviso in 
a charter-party {t). 

When the bill states that the goods are shipped “ in 
good order and condition,” it is called a dean bill of 

( 3 ) Section 3 ; and seo VtUkri v. Boyland (1866), L. R. 1 C. P. 382. 

(r) ParMM v. A^eio Zealand Shipping Co.y [1001] 1 Q. B. 548; 
6 Com. Oas. 41. 

(«) Rodocanachi v. MiUmrn (1887), 18 Q. B. B. 67. 

(0 Ante, pp. 437, 438. 
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laomg. ruese words refer to the apparent and externai 
condition, and, though they are not words of contract, 
the master can bind his owners by such a statement, 
and if it bo untrue the latter will bo liablo in damages 
to an indorsee of the bill of lading who suffers loss by 
acting on the faith of the representation (w). 

A bill of lading is not only a dociinieut containing 
the terms of a contract of carriage, it is in addition a 
document of title ; it is the symbol of goods at sea. and 
remains so until the goods have come to the hands of a 
person entitled under the bill of lading to the possession 
of them The person to whom the bill is made out 
may transfer his rights \inder it ; if the bill is drawn to 
order, he does so by indorsing the bill and delivering it 
to the assignee ; if he merely indorses it, the indorse- 
ment is in blank, and the bill Ihen passes from hand to 
hand, as though it were drawn to bearer, the holder 
being entitled to fill uj) the blank as he chooses (x). 
If the bill is drawn to a specified pel son witlnmt the 
addition of the words “ or order or assigns,” it seems 
not to be negotiable in any sense of the term. Con- 
sequently, where a bill of lading can be transferred by 
indorsement and delivery or by delivery, the trans- 
feree is entitled to demand possession of the goods 
as owner or pledgee according to the nature of the 
transaction {y). 

The transfer of a bill of lading drawn to order, though 
it passed the goods, did not until 1855 transfer the 

(tt) Compania Naviera Vancunzada v. Churchill, [1906] 1 K. B. 
237. 

{c) Barber v. Mtyer^in (1870). L, li. 4 U. L. 317. 

(a;) Per Lord Seldobse, in Sewell v. Burdick (188C), 10 App. Ca«,. 
at p, 83. See also the special verdict in Lickbarrow v. Mason (1703). 
ISm. L. C.(12thed.),atp.754. 

iy) SewtU V. Burdidt (1880). 10 App. (}as. 74. 
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Yiglit to sue on the contract. But by the Bills of 
Lading Act, 1855, b. 1, it was provided that “ every 
consignee of goods named in a bill of lading, and every 
indorsee of a bill of lading, to whom the property in the 
goods therein mentioned shall pass, upon or by reason 
of such consignment or indorsement, shall have trans- 
ferred to and vested in him all rights of suit, and be subject 
to the same liabilities in respect of such goods as if the 
contract contained in the bill of lading had been made 
with liimself.” It has boon decided that the pledge of a 
bill of lading does not per se pass the property {z) within 
the meaning of this section, so that the pledgee is m)t 
liable to pay the freight ; but the case is otlierwise if 
the pledgee exercise his right to take possession of the 
goods ( 2 ). 

The master must deliver the goods to tlio consignee 
upon payment of freight ; or if the bill has been 
properly assigned, then he should deliver to the holder 
of the bill. Sometimes the bill of lading is executed in 
duplicate or triplicate, and the different parts may get 
into the hands of different persons ; in such case the first 
transferee for value is entitled to the goods (o). But 
the master who, acting bonlt fide and without notice 
of conflicting claims, delivers to a holder who presents 
my of the parts of the bill of lading to him, is not 
liable if it should prove that that holder is not the 
irst transferee (6). This is a consequence of the clause 
found in bills of lading drawn in a set ; “ one of 
those hills of lading accomplished, the other shall stand 
void.” 

(s) 8$wdl V. Burdick (1SS5), 10 App. Cas. 74. 

{(I) Barber v. Meyerstein (1867), L. tt, 2 C. P. 38, 661 ; 4 H. L. 317 

(6) Olyn^ MilU <6 Co. r. East and West India Docks (1883), 
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if the master has notice of conflicting claims, it is Hie 
dnty to interplead. 

Tlie “ negotiability ” of a bill of lading has been 
dealt with (c), and also tlie elTect of indorsonient of the 
bill of lading on the unpaid vendor’s rights [d). 

Freight. 

Freight is the name given to the rewaril paid to the 
shipowner for the carriage of goods. It is not i>ayable 
until the voyage has been completed and the goods 
delivered, unless nou-dolivery is caiiswi by the fault of 
the shipper alone, or by the j)erils exccpte<I in the 
charter-party or bill «.f lading (c). If the shipowner 
abandons his vessel without any intention to retake 
possession, oven if he doas so umlor stress of weather (/), 
the cargo owner can treat the contract of alTrciightment 
as at an end, and if the cargo is subse<|ueutly salved he 
can take possevssion of it withoiit paying ficiLdit. But 
where ship and cargo had been abandoned by tbo 
master and crew on being attacked by a)i (Jiicrny subma- 
rine, and the ship was for a time erroneously believed to 
have been 8\ink, but ship and cartro were subsecjjuently 
salved, the House of Lords held there had been no such 
abandonment of the ship as to entitle the cargo owners 
to claim possession of the cargo without paying freight (y), 

Sometimas it is stipulated that the payment shall be 
made before this time, in which case, unless otherwise 
agreed, the failure of the voyage gives no right tg the 

(c) Ante, p. 30r>. 

{d) Ante, pp. 284, 285, m. 

{e) Lidd/trd v. Lopes (1809), 10 Kttftt, 520, If the vcHsel is vvr(»oked 
th© shipf’Wncr may tran-nhip the to earn freight {Hunler r. 

ibid., 378 : and see as to lump Bum ftx^ight, post, pp. 4 48, 449). 

(/) The Cito (1881 ), 7 P. D. 5. C. A. 

(p) Brodky v H. Newsum, Sons A Co., f 1919] A. C, 16. 
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return of the money. “ Advance freight,” if payable, 
is due at the moment of starting, unless otherwise 
agreed ; oven if not paid it can be recovered by the 
shipowner from the charterer upon the loss of the ship (h). 
But if any goods are destroyed before the ship sails so 
as to make it impossible that any freight could be earned 
on them, advance freight will not be payable on the portion 
of the cargo destroyed (i). Each case depends upon its 
own circumstances, and to these it is necessary to look to 
determine whether a given payment is intended as freight 
in advance, or as a loan ; and though it be called “ freight 
in advance,” it by no means follows as of course that it 
is such (k). 

If the charterer fails to load a full cargo according to 
agreement, he is liable in damages ; such damages are 
styled “ dead freight ” (/). 

Lump Sum Freight, — This is an entire sum to be paid 
for the hire of the ship for one entire service (m). Whore 
a lump sum freight has been agreed upon the shipowner 
is entitled to the whole amount if he delivers any part of 
the cargo which he is not excused from delivering by the 
excepted perils. If the whole cargo is lost, no freight 
will be earned, but if a substantial portion is delivered 
and the residue has been lost by excepted perils, although 
the ship does not arrive, the whole freight will be recover- 
able (n). 

[h) Byrn^. v. Schiller (IS71), L. R. 6 Ex. 319; and per Esheb, 
M.R., in Smith tfc To. v. P^man To., [1891] 1 Q. B,, at p. 744. 

(t) Wf»r Co. V. Girvin (7o., [1900] 1 Q. B. 45 ; 6 Com. Cas. 40. 

(k) AUuon V. Bristol Marine Insurance Co. (1870), 1 App. Cas. 
209 217 233. 

(l) McLean v. Fleming (1872), L. R. 2 H. L. Sc. 128. 

(m) Robinson v. Kntghts L. R. 8 C. P. 465, ja r Keatino, J. 

in) Thomas v. Harrowing S.8. Coy,, [1916], A. C. 68, where cargo 
was delivered from a ship wrecked outside the port of discharge. 
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Where owing to the outbreak of war a ship is compelled 
to discharge its cargo at an intermediate port because 
the further prosecution of the voyage is illegal, the ship- 
owners cannot recover the freight in whole or in part 
and no fresh agreement by the owners of the cargo to 
pay fre’gbt pro rata will be inferred from the fact of their 
taking possession of the gootls (o). 

Freight pro This is the term given to a pay- 

ment w'hich is sometimes made for carriage of goods 
when tlio contract has been performoil in part only. 
The rule is thus sot out in Maude and Jh)llock on 
Shjj)pirig (p ) : “ If the original contract has not been 
performed, no claim can aris«', under it ; hut if there is 
a vobwlarg acceptance (»f the goods at a point short of 
their destination, in such a mode as to laisc a fair 
inference tliat the further carriage was intentionally 
dispensed with, a new contract will I'C implied to pay 
compensation commensurate with the benefit, actually 
received ; that is to say, to pay freight for that portion 
of the voyage which has actually been performed.” 

Shipowner's Lien , — The shipowner possesses a lien 
upon the goods which he carriers, until ho has received 
payment of freight ; it ceases upem delivery of the goods. 
The lien extends to all the property coii-signed on the 
same voyage under the same contract by the person from 
whom the freight is due. Sa that delivery of a part 
does not defeat the lien on the remainder (g). In many 
cases it may be inconvenient to retain them on board, 

(o) Si, Enoch Shipjtiivg Co. v. Vhosphalt Mining Vo,, [1910] 2 K. B. 
024. 

(p) (4th cd.), p. 308. 

( 3 ) Sodtrgren v. Flight (1790), 0 East, p. 022. 

M.L. 
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and yet if landed the lien upon them would be in danger 
of being lost ; this difficulty is provided for by certain 
sections of the Merchant Shipping Act, 1894 (r). The 
shipowner has a lien for general average (s) contributions, 
and also for expenses incurred in protecting the goods (^). 
The lien for freight and general average is a possessory 
lien ; the hen for the expenses is a maritime lien. In the 
absence of agreement or usage giving a lien, tliere is no 
lien for dead freight (u). 


Average. 

Average is of two kinds : 

(1) Particular Average arises whenever any damage 
is done to the property of an individual by accident or 
otherwise, but which is not suffered for the general 
benefit, loss of an anchor, damage by water to cargo. 
Those losses remain where they fall, and no extraordinary 
compensation is granted in respect of them. 

(2) General Average . — A general average loss is 
caused by or directly consequential on a general average 
act, which occurs where any extraordinary sacrifice or 
expenditure is volimtarily and reasonably made or 
incurred in time of peril for the purpose of preserving 
the property imperilled in the common adventure. The 
loss must be borne rateably by all interested (x). 

Extraordinary expenditure must be connected with an 
extraordinary occasion, and the expense of hiring a tug 
to accelerate the voyage in time of war so as to minimise 
the risk of destruction by enemy submarines is not a 

(r) See ante, p. 43o. («) Soo boiovt. 

(0 Uingatoa v. ITcJuft (1870), 1 Q. B. D. 367. 

(tt) See Soruttou on Charter-parties. Arts. 149 et uq. 

(x) Marine Insurance Act, 1090, s. 66 (1), (2), (3). 
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geaerai average act, because the risk of being attacked 
by the King’s enemies during war is not an extraordinary 
or abnormal peril (y). 

The esaontials of a general average sacrilice are 
(1) that it was incnirred to avoid a danger common to 
all interests (z ) ; (2) that it was ntM.‘(W8arv to incur some 
sacrifice (a) ; (3) that it was voluntary (6) ; (4) that 
it was “ a real sacrifice and not a more destruction or 
casting off of that which had be(H>me already lost and 
consequently of no value ” (c) ; (5) that the sJiip, cargo, 
or some portion have actually been preserved (a) ; 
(6) the danger must not be one which arises through 
the default of the interest demanding a general average 
contribution (d). The last rule, however, does not apply 
to cases where the loss is brought about by the inherent 
vice of the subject-matter sacrificai. Thus, where coal 
shipped witluiut any negligence, caught tire owing to 
its liability to spontaneous combustion, and water was 
poured into the holds to extinguish the fire, the owners 
of the coal were held entitled in njspect of damage done 
by water to the coal which was not ignited, to a general 
average contribution from the ship (c). 

Ordinary cases of loss which amount to a general 
average loss are: jettison of cargo (/); voluntary 

(y) SocUte Nouvelle d’Armemeni v. SpiUers d- Baknn, i 1917 j i K. B. 
S65. 

(z) NesbtU V. Ltmhington (1792), 4 T. H. m. 

(а) Pirk V. MiddU Dock Co. (ISSl), 44. L. 'I'. 420. 

(б) Sheph4ird v. Kotigen (1877), 2 C. P. 1). 6S5. • 

(c) Per Williams, J,, in Pirie v. MiddU Dock Co. (18HI), 44 L. T., 
at p, 430 ; IrcdaU v. China TradkrM' Ituumnce C’o., [18JK1J 2 Q. 

W ; 4 Com, Csh. 2''»0. 

id) Strang v. SicOU (1889), 14 App, Css. 001. 

(e) OreeMhielde, Cowie Jt Co. v. Stephen* ds SoMt [1908] IK B. 51. 

if) If cargo stowed oa deck is jcttiscsied. then: is no right of general 
avetage contribution from the other interesto, unless deck stowage is 
alloised by express agieomcnt or by custom of the trade or port. 
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stranding to avoid wreck ; damage to cargo by scuttling 
the ship to extinguish fire ; expenses of putting into a 
port of refuge for the preservation of ship and cargo. 

Whatever comes under the head of general average 
loss must bo shared by those wlio have been in a 
position to be benefited by the sacrifice, c.g., tlie owners 
of the ship, and the freight, and “ all merchandise put 
on board for the benefit of traffic must contribute ” ; but 
tlie wages of the seamen are not allectetl. Where the 
general average act involves a voluntary injury to the 
property »)f third persons, e.g., to the pier of a dock, those 
benefited must contribute their share of the tlamages 
payable, although they may be in tlie position of joint 
tort feasors, the principle of the common law laid down 
in 3Icrrgfmfl/ier v. AV/a?? (g) having no application to con- 
tribution in general average (h). Cargo which Jiad been 
landed to ensure its safety and not for 1(ie purpose of 
lightening the ship, is not liable to contribute in respect 
of a general average loss subsecpieutly incurred ; such 
cargo was not then at risk, and derived no benefit from 
the sacrifice (i). It is the duty of the master to retain the 
cargo until ho has been paid the amount due in respect 
of it for general average. 

The rules relating to the amounts to be made good 
vary in different countries. In the absence of agree- 
•'raent, adjustment of the amounts to be contributed in 
respect of general average will take place at and accord- 
ing to the law of the port of discharge, i.e., in general, 

{g) 1 Sm. L. C., 12th ed., 443. This case di'cidod that there cannot 
be any contribution between joint tort feasors. 

(h) Austin Friars S.S. Coy, v. Spillers d- Itakcrs, Ltd., [1915] 3 
K. B 586. 

(i) Jioyal Mail Steam Packet Co. v. Ei^glish Bank of Rio Jaiuiro 
(1887), 19 Q. B. 1). 362. 
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the place to which the vessel is dost! nod, unless the 
voyage is justifiably terminated at an intermediate 
port (A;). But a temporary suspension of the voyage at 
a port of refuge does not justify an average adjustment 
there (/). It frequently happens that, in marine insur- 
ance policies, the underwriter agrees to ho liable for 
general average “ as jjor foreign statement ’’ : this binds 
him as to the corrc'ctnoss of the slatonionts of the 
foreign average stater, and to accept Jis general ave,rago 
whatever is such according (o tlm law of any foreign 
place at whi(‘h the adjustment is pioperly made {m). A 
set of niles intended to be tin*- basis of a uniform 
pra(jtice in all countries was adopted in 1877 ; this 
set— knowui as the York-Autworp rules— is frequently 
adopted in contracts of alTrcightinciit ami marine 
insurance. 

(k) Simotut^ V. ir/ig.’ (1821). 2 U. 

(/) Hill V. WiUm (1870). i (\ R l> 32!). 

(m) Mnvro v. Ocean Marine Inourane^ Co (1875), L. R 10 (3. l\ 
-114. 



( 464 ) 


SURETYSHIP AND GUARANTEES. 

Nature and Formation of the Contract of 
Guarantee. 

A guarantee ia an enjjfa^ement to be collaterally 
answerable for tlie debt, default, or miscarriage of 
another person. Such an agreement may be intended 
to secure the performance of something immediately 
connected witli a mercantile transaction, or it may be 
to secure the fidelity of a person about to be appointed 
to some office, or it may be to secure one pors(jn from 
harm resulting from the torts of another (a) ; or it may 
relate to numerous other matters. In the present 
chapter it is proposed to deal with guarantees relating 
to mercantile transactions only. 

An agreement to answer for the debt, default, or 
miscarriage of another need not be in any special form ; 
but as the contract is one within the provisions of s. 4 
of the Statute of Frauds, it is not enforceable by action 
unless it is evidenced by a written memorandum of the 
agreement signed by the party sought to be made liable 
under it (ft). The contents of a memorandum sufficient 
to satisfy the statute have been already stated (c) ; but 
it is not necessary that the memorandum of a guarantee 
should contain any statement of the consideration given 
to the guarantor in return for the guarantee (d). This 

(a) See, e.g., Kirkham v. Uarkr (1819), 2 B. & Aid. 613. 

{h) See Statute of Frauds, anfe, p. 5. 

(c) Ankt pp. detneq. 

(d) Mercantile Law Amendment Act, 1860, b. 3. Before this Act 
a statement of oon.<iide ration in the writing was necessary. 
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last statement must not bo misunderstood. It is not 
intended to import that consideration to the p;uarantor 
is unnecessary ; as in all other contracts consideration 
must be j^iven to the promiser (c), save when the 
guarantee is under seal. What is meant is that the 
document signed by the guarantor may comply with 
the Statute of Frauds, although this con^^ideration be 
not mentioned or indicated in it. 

As a guarantee is for practical purposes almost useless 
unless it be evidenced by the proper writing, it becomes 
necessary to consider the main features of a guarantee. 
They are (as applied to mercantile transactions), it is 
conceived, the following : 

'Fhe contract of guarantee involvc^s tlie oxistonco of 
another contract, one party to which is a party to the 
contract of guarantee ; in fact, there must be two con- 
tracts, one party being common to each. That party 
is the creditor ; to him the principal dehtfu is or 
is about to be under a liability on the }>rincipal 
contract ; and to him the guarantor or surety is to 
be liable if the principal debtor breaks the principal 
contract. 

The contract is not a guarantee within the statute if 
the collateral or suretyship contract is not made with 
the creditor (/), and there must be an absence of any 
liability on the part of the surety, except such as arises 
from his express promise (^). 

Thus, if A. says to B., referring to who is asking 

(e) Barrell v. Trus*dl {1811), 4 Taunt. 117. Thu consideratiOD 
may be, and often is, forbearance to sue the debtor. 8co, c.y., 
Crtan v. UunUr (1887), 19 Q. B. D. 341. 

m Eaawood V. Kenyon (1840), 11 A. A E. 438 ; Re Hoyle, [ISftS] 
1 at p. 99. 

(y) ‘Williams* Saunderr, 211 c,, note (1). 
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B. to sell goods to him, C., **' Let him have the goods ; 
if he does not pay you, I will,” this is an offer of a 
guarantee on the part of A. (h). Siioiild he say, “ Give 

C. the goods, I will be your paymaster,” the result is 
not of necessity the same ; for the words may show an 
intention on A.’s ])art to pay for tlie goods in any event, 
and not merely (A) if C. fails to pay. A question of 
fact is involved in this illustration {?). 

There are contracts for which no writing is required, 
which appr(»ach in characteristics closely to guarantees ; 
and these various contracts were classified and dis- 
tinguished by the Court of Appeal in Ihirhurg, etc. Co. v. 
Marten (k). 'L’ho object of the contract must be re- 
garded, and if the pa}'ment of another’s debt is only 
involved as an incident of a larger purpose, that fact 
will not bring it within the vStatute of Frauds. A person 
who, having purchased goods subject to a lien, obtains 
delivery upon a verbal promise to pay off the lien, will 
be bound : his object is to free the goods from an 
incumbrance, not to pay another’s debt (1). In like 
manner the employment of a del credere agent requires 
no writing, although under the terms of that employ- 
ment the agent may become answerable for the debt 
of another (m). But an oral promise to guarantee the 
debt of a company by a person who holds a floating 
charge on its assets and who is induced to make the 
contract by reason of that interest, is none the less a 

(A) Birhnyr v. Darmll (1704), 1 Sm. L. C. {12th cd.) 335 

(i) Comparo Birlmyr v. Darnell, supra, with Maison v. Wharam 
(1787), 2 T. R. 80 ; and soo Ihc judgment of Wnxss, J., in ifounl- 
iUp^en V. Ixtkeman (1872), L. R. 7 Q. B. 197. 

(k) [19021 1 K. B. 778. 

(l) Fitzgerald v. Dressier (1860), 7 C. B. (it.8.) 374. 

(m) Couturier v. Uastie (1850), 8 Ex. 40; SuUon v. Gray, [1694J 
I Q. B. 285. 



promise which is subject to the operation of the Statute 
of Frauds (n). 

Certain “ indemnities ” must be distinf^niished from 
guarantees, although of course the creditor in all 
guarantees is indemnified against loss by the surety. 
The case of Guild v. Conrad (o) may serve to illustrate 
this distinction. The defendant in that case orally 
promised the plaintiff that, if the plaintiff would accept 
certain bills for a firm which the defendant desired to 
assist, the defendant would provide the plaintiff with 
funds to meet the bills. The defendant was held liable ■ 
on the ground that the promise was to indomnify the 
plaintiff against the liability incurred by accepting the 
bills, independently of the question whetluir the firm, 
which was primarily liable, made default or not. 

lUABlLiTY OF TllK SlHETY. 

The amount of a surety's liability is fixed by the 
terms of the c(mtract ; somoiimes a specified sum id 
payable as liquidated damages ; more generally the 
amount upon breach is determined as in the case of the 
principal contract. The surety’s liability (which arises, 
as has been stated, only on tlm principal’s default) is 
limited to the amount which the surety has undertaken 
to pay on such default. This may be the whole amoupt 
due by the principal debtor, or it may bo something 
smaller beyond which it has been agreed that the 
surety’s liability shall not extend. 

if the guarantee is one which the surety has entered 
into jointly with others, he is still liable to pay the 

(n) Davya v. 2 K. B. 47. 

(0) [1894] 2 Q. B. 885| 
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iias been given, the creditor must not conceal any fao& 
which to his knowledge happen subsequently, and which 
WOUI4 give the surety a right to avoid the con- 
tract (tt). 

The failure of the principal debtor to meet his engage- 
ment must not be brought about or facilitated by any 
act or default of the creditor ; but mere laches of the 
obligee or passive acquiescence in acts which are con- 
trary to the conditions of a bond, is not sufficient of 
itself to relieve the sureties (u). 

When he pays the debt he has the following rights : 

1. Against the Princijjal Debtor. — To recover, w^ith 
interest (x), from him all money properly paid when 
due (y) on account of the guarantee, provided, of course, 
that the debtor was a consenting party to the surety- 
ship (y). Wliether or not the costs of disputing the 
claim of the creditor can be I’ecoverod from the debtor, 
depends upon whether the expense of resistance to the 
claim was reasonably inciuTcd ; and it is advisable to 
inform the principal debtor of intended payment of the 
creditor’s demand ; this enables such defence to bo set 
up as the debtor thinks fit, and prevents difficulties 
which might otherwise arise when the surety demands 
his indemnity from the principal (2). The surety also 
is entitled to enforce against the debtor the riglits 

to diBcloBO all material facts {Seaton v, Burnavd, [1809] 1 Q. B, 782 ; 

4 Com. Cos. 193 ; reversed on the facts, [1000] A. C. 135 ; 6 Com. 
Cm. 108). 

(«) See tho judgment of Dxmman, J., in Mayor of Durham v. 
Fowler (1889), 22 Q, B. D. 394. 421. 

' (») Petre v. Duncombe (1861), 20 L. J. Q. B. 242. 

.(y) ExaU V. Partridge (1799), 8 T. B., at p. 310. The seizure ond^, 
lale of the surety’s property under executiQn for the debt will entitio 
kilo surety to sue the debtor {Rodgere v. Jlfaw (1846), 16 U. & W 

(yU). 

(«) Duffield V. ScoU (1789), 3 T. R. 374. 
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ivhich tlio creditor enjoyed in regard to tho debf iii 

question (a). 

Moreover, a surety has the right before payment 
JO compel tho principal debtor to relievo him from 
lability by paying off the debt, if tho debt is actually 
iue and tlie surety admits liability. In such a case it 
s not mM’ossary to prove that tlie creditor has refused 
to exercise Ids rigid to sue the principal debtor (b). 

2. the Prhicipdl Cf editor. 'I'o be j)laccd 

the position of that creditor as to all judgments, seou* 
ritics given by the debtor, and other rights. If h© is 
surety for part of the debt (»uly, Ids rights to the 
securities also are hut partial (c). Those may be used 
as against the debtor or co-faureties otjually, but so that 
the latter can only be compelled to pav tlieieunder th© 
proportionate shares to which tliey arc liable. 

As regards securities, Hall, V. t'., in Forbis v,‘ 
Jackson {d), said : The suretv is entithsl to have all 
the securities preserved for him, wliicli were taken at 
tho time of the suretyship, or, as 1 think it is now 
settled, subsequently. . . . The principle is that the, 
surety in effect bargains tliat the securities which th© 
creditor takes shall be for him, if and when he shall be* 
called upon to make any payment, and it is tho duty 
of the creditor to keep the securities intact, not to 

(а) Seo below. He may have larger rights than tho creditor had. : 
See Badeky v. Conttolidated Bank (1SS7), M Uh. ]>,, at p. 5C6. 

(б) Aiicher^on v. Ttfdegm Dry Dock^ tic. (Jo.^ [UK)!)] 2 Oh. 401 ; </. 
Morrison v. Barking Chemicals Company, [19I9J 2 Cb. 225. 

(e) Goodwin v. Gray (1874), 22 VV. K. 312. ThU right of tha 
luiety docs not take from tho creditor tho right to summdor hia 
leonrity on tho debtor's bankmptcy and proro as provided by tilt 
Bankruptcy Act, 1014 {Rainbow v. Juggins (1880), 5 Q. B. U 138^ 
1 ^ 2 )« 

. (d). (1882), 19 Ol D. 615, 621 ; Duncan A Co. v. North and 3t»l0t 
^oks Bank (1881), 6 App. Gbs. 1. 



them up or to burthen them with furth^ 
^niivances.” 

The creditor’s priority, if he has any, passes also to 
i&e surety who pays the debt, e.g., a surety who paid a 
debt due to the Crown was hold entitled to the Crown’s 
priority, so far as was necessary for his indemnity (e). 

, By the Mercantile Law Amendment Act, 1856, s. 5, 

** every person who, being surety for the debt or duty 
of another, or being liable with another for any debt 
or duty, shall pay such debt or perform such duty, 
shall be entitled to have assigned to him, or to a trustee 
for him, every judgment, specialty, or other security 
which shall be held by the creditor in respect of such 
debt or duty, whether such judgment, specialty, or 
other security shall or shall not be deemed at law to 
Jiave been satisfied by the payment of the debt or 
performance of the duty, and such person shall be 
entitled to stand in the place of the creditor, and to 
lose all the remedies (/), and, if need be, and upon a 
proper indemnity, to use the' name of the creditor, in 
any action or other proceeding, at law or in equity, in 
order to obtain from the principal debtor, or any co- 
surety, co-contractor, or co-debtor, as the case may 
dte, indemnification for the advances made and loss 
iiustained by the person who shall haye so paid such 
l^abt or performed such duty ; and such payment or 
-performance so made by such surety shall not be 
S^ltodable in bar of any such action or other proceeding , 
him : Provided always, that no co-surety, co-oon-i 
Jj^tor, or co-debtor shall be entitled to recover fronm 

I* <•) In rt Lord Cknrchm (1888), 39 Ch. D. 174. " 

- (A ^1^® safety has not obtained an actual assignment of the jodgf ^ 
he may still have the advantage of this section (Jfe 
mSik\ M f!h T> RnR\ . 





^ Ofher (KHnirefcf, oo-oontractor» or oo-deblor, by 
means aforesaid, more than the just proportion 6 
which, as between those parties theiiisoives, such last* 
mentioned person shall be justly liable {g). 

3. Against Qo-sureties. — • To contribution froiB 
them (A). If, owing to the default of a principal, tibi 
sureties (whether bound by the same or by differei^ 
instruments) become liable, all must contribute equal^ 
if each is a surety to an equal amount, otherwise thc| 
must contribute in proportion to the amount for whuA 
each is a surety (i). And in counting the number oi 
sureties for tliis purpose, those unable to pay are nOl 
reckoned (i). Thus, if A., B., and C. are sureties foi 
£1 , 200 , and A. pays the whole, he can claim £400 from 

B, and £400 from C,, or, according to equitable rules, 1] 

C. be insolvent. A. can claim £000 from B. But ji 
surety who has j)aid cannot claim from liis co-surety 
unless he has paid more than his proportion of the debt 
remaining due at the time of such payment, evrt 
though the co-surety has so far paid nothing ; e.y., 
and II. were co-sureties whose liability was limited Id 
£ 1,000 and costs; upon default of the principal, H* 
paid the creditor a demanded sum of £541 2s. 14,, 
doing half the amount still due on the bond, and claimed 
as a creditor £270 11s. OJd. from S. : — Held, he ootil^ 
QLot claim contribution (k). But if, when H. paid, tbf 

( 9 ) He may sue or prote in bankmptey for the total amount ofl^ 
debt, bat lAiimot actually get payment of more than hu just proportfiiy 
(ife Parker, [18M1 3 Ch. 400). 

(ft) Denng y. Lord Winchdsea (1787), 1 Cos. 318. 

(0 SUermere Brewery Co, v. Cooper, [1896] 1 Q. B. 76 ; 1 Qpii 
Dm. 210. 
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sum of £541 25. \d. had been the whole amount aue, 
H. would have been able to ^'ct contribution from 
S. (1), And 80 , wliere there is one debt payable by 
instalments, a surety cannot call on a co-surety to 
contribute, until he has paid more lhan his proportion 
of the entire debt, althoui^h he lias paid more than his 
share of the part which has become duo (w). 

The surety may (it seems) insist upon payment to 
the cre.ditor of the co-surety’s proportion, al1hou;;h he 
has not yet himself actually paiil the cn^iitor (n), 
especially if judj^ment has lieen obtained a^^inst 
him (o). 

A co-surety is entitled to a share of every cminter 
security which has been delivered to an\’ of the sureties, 
and such security must he hrounht into l^otchpot in 
order that the ultimate hurdcri may he, equally 
divided (p). 


DlSClURCR OF THK SrUKTY. 

The surety will be discharged on any of the tirouiuls 
which sulhco to put an end to contracts in i;cnera.l (</), 
and also on the followimj. which are peculiar to ^guaran- 
tees (r) : (1) Mere, non-disclosure without fraud may 


(0 EUfsmere Brewery Co, v. Cooper, [1S9G] 1 Q. B., at p 80; 
1 Oom. Ca^., at p. 212. 

(m) Stirling v. BurdeU, [1911] 2 Ch. 418 

(n) Per Jamb;*, L.J., in Ex parte Snowdon (1881), 17 Ch. D.. at 
p.47. 

(o) Woln}ershanjien v. Chdlick, [1893] 2 Ch. 614. For this piirixise 
an“ admitted claim in an admini.st ration action is oqTli^'all•nt to 
judgment {ibid.), 

(jp) Steel V. Dixon (1881), 17 Ch. D, 825. 

(g) Sco ante, pp. 82 ei eeq. 

(r) Thu contract of suretyship may, however, contain special 
daniies excluding the ordina^ rights of a surety. See, for example, 
Perry v. National Provincial Bank of £nglan<f,[19l0] 1 Ch.,at p. 470. 
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avoid the coutmct of suretyship, tlie rpia^tion in each 
case whether the contract is of siu'h a nature 

as to import tlic obli^oition to disch*se a paiticular 
fact. Thus, in a guarantee for the fidelitv of a servant 
an imioceiit omission !)y the. employer to iiifonn the 
surety of tlie servant's pr(*vions di.shoncsty whilst in 
hi-^ employment, will prcvtmt the emj>lover liom on- 
forciiu: any <'laim iti re.specl of the n»*i Mini's suliseipient 
dishonesty (v). On the oilier hand, wiieio a guarantee 
is idven to seiMiie an advance on a iamkin^ account, 
it is not inciuuhent on the hankm-. if lie i.s not asked 
for the. information, to tell the snietv that tlm account 
is already overdrawn (/). 

(2) If the cieditor has altmed tlie terms of the con- 
tiaot guaranteed without the a.-^sent of the surety. 

The true rule in mv opinion is that if there is anv 
agreement between tlie, princijials with reference to the 
contract ouarantisul. the surety mud't to he, consulted, 
and that if he lias not cou.-.euh'd to the alteration, 
although ill ca.'Jes wiien' it is without impiiry eyidont 
that the alteration is urisuhstautial, or that it r-annot 
ho otherwise tlian heneiicial to the, sure.iv, the surety 
may not be di.sidiarm^d ; yet. that if it is not self- 
evident that the alteration U iinsuh.stantial. or one 
which cannot he prejudicial to the surety, the e-ourt will 
not, in an action agaiii.st the surety, go into an inquiry 
as to tlie ellect of the alterations^ (u). 

In Pohk V. Everett (x), Qi:.\in. J., said : ‘‘ The 

(a) London Oeneral Omnibu-i Co. v. llvUoimy, [1912] 2 K. B. 72, 

A. 

{/) HamiUon v. Watson, 12 Cl. & F. 1(K», H. L. 

(«) CoTTow, L.J., in Holme v. BrunshU (1878), 3 Q. B. D. 495, 
.t p. 605. 

(*) (1876). 1 Q. B. D 669. at p. 677. 
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contract of the surety should not be altered without nia 
consent, and the creditor should not undertake to alter 
the contract, and then say, ‘ Althou^li tl\c contract has 
been altered, and I put it out of my power to carry it 
out by ray v(>limtary act, I now offer you an equiva- 
lent.* ” Giviii}^ time to the principal debtor will, 
except in certain cases, release the surety, provided 
that there is a bindim? contract with the debtor (y) 
(express or implied, written or verbal) to fj;ive time, 
and not merely a forbearance by the creditor to enforce 
his rights. Lord Eldon, in Samuell v. llowarth (^). 
said : “ The rule is this, that if a creditor, without <^e 
consent of the surety, gives time to the princi})al debtor, 
by so doing lie dischargers the surety ; i.e , if time is 
given by virtue of a [)ositive contract between the 
creditor and principal, not wiiere the cvediku* is merely 
inactive. And, in the case put, the surety is held to 
be discharged for this reason, because the creditor, by 
so giving time to the principal, has put it out of the 
power of the surety to consider whetlier lie will have 
•recourse to his remedy against the principal debtor or 
npt, and because he, in fact, cannot have the same 
remedy against the princijial as he would have had 
under the original lumtract ” (a). To this there is an 
important exception, since a surety is not released by 
an agreement to give time to the debtor, if the creditor 
reserves his rights against the surety. The reasons 
why the reservation by the creditor of his rights against 
-the surety does not release the latter are that (i) it 
rebuts the implication that there was any intention 


(y) Clarh v. Birky (1889), 41 Ch. D. 422. 

(*) (1817), 3 Met. 272. 278. 

(a) And seo Reea v. Barrington, 2 W. A T. L. C. (8th od.) 571. 
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to di8char<;e the surety and (ii) the juincipal debtor* 
by consentin;i^ to this rtsaervatiou. iinj)liedly agrees 
that the surety shall have recourse auaiust him ; so 
that in efet the rights of the surety are not im])aired, 
and he may, notwilhstamlifig the agreement, pay the 
creditor and enforce his rights against, the debtor (h). 

But after tl\e (.reditor has obtained judgment against 
botli the principal ami the surety, a lunding agreement 
to give time to the former does not release the surety ; 
tlie judgment oi eates a new liability in respect of which 
the judgment (hhtors are in the same position (c). 

3. If tiie crtnlitor takes a new security from the 
debtor in lie\i of the original Bccurity or of such kind 
as to operate by way of merger of the old soeuritv (d). 

I. A further ground of discharge is the negligence 
i)t the creditor in his dealings with, the debtor, or 
misuse of socuiities held by him lor the debt, res^ilung, 
in iletrinient to the surety, s<» that the remedies arc 
afTected. As regards negligence iit jh'alim s, prin- 
ciple was thus stated by (’orrois', L..1. (e) : “ If there 
is a contract express or implied lliat the creditor shall 
acquire or prese.rve any right against tlie <iebtor, and 
the creditor deprives himself of the riglit whicli he has 
stipulated to acquire, or doe.s anytliing to lelease any 
right which ho lias, that discharges the suieU'. . . . 
A surely is not discliargexl merely by the negligence of 
the creditor.” For in-stanco, A. lent money to B. and 
P. upon the security of certain goods and fixtures, and 
by the terms of the deed A. was entitled to enter on 
the happening of certain events. The deed require^ 

ib) Kearsley v. CoU (1847), 10 4L & W. 128, at p. 136. 

(c) Re A Debtor, [lOls] 3 K. B. 11. 

(d) Boabr v. Mayor (1866), 19 C, B. (k.s.) 76 

(«) In CarUr v. Whitt (1884), 25 Ch. at p. 670. 
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registration, but the creditor did not rcf^ister, neither 
did he enter into possession when he became entitled to 
do so : consequently, B. and P. becoininj^ bankrupt, 
the goods were lost, and the sureties were held dis- 
charged only to the extent of the value of the goods (f). 
But mere j)assive acquiescence by the obligee in acts 
which are contrary to the conditions of a bond will in it 
relieve the sureties (q). 

5. The absolute discharge of tlie principal is the 

discharge of the surety (/i). But a covcuiant «'nlcicd 
into between debtor and creditor tiial the will 

not sue the former, and with reservation aguinst tlie 
surety, will not rel(‘ase the surety (/). And on agre e- 
ment which purports to n*leas<‘ the debtor, but winch 
reserves rights against the sureties, will, in general, he 
construed as a covenant nut to sue {/). The disehaiuc 
of a surety on ono agreement will not release another 
surety bound for the same debt by a separate agroement 
from his engagement, unless the eilect of such discharge 
is to take away or to affect injuriously that otht'r's 
right to contribution; though if that other surety 
became sucli on the faith of tlie liability of the one, or 
if the sureties are joint sureties, the discharge of tlie 
ono acts as a release (/). 

6. Death of a surety will, if the consideration be 

(/) Widjf and Another v. Jay (IS72), L. K. 7 Q. B. 7or». 

\g) Mayor of Durham v. Fowler (1889), 22 Q. B. 1). 201, whore all 
the oases aro consklercil ; and see Jibick v. Ottoman Bank (1882), 

l5Moo. P.O. 472. 

(A) Commerrial Bank of Tasmania v. Jones, [1803j A. 0., at 

f 310 ; cf. Ferry v. A^oltono/ Fronneial Bank of Knyland, [1910] 
Ch. 464. 

^ (*) Price V. Barker (1855), 4 E. & B, 700. 

(A) Lord Haturrley in Green v. Wynn (1869), L. R. 4 Ch., at 
•pp. 204, 206. 

* (1) Ward V. Nalional Bank of New Zealand (1883), 8 App. 0a«. 755. 
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divisible, revoke a continiiiug g\iarantce, and bis ©state 
is not liabb' thereon for advances made subsequently to 
and with untii-e of the deatli (m ) ; but on a joint and 
several continuing guarantee, the <leath of one surety 
does not per .ve rele;ise bis eo-su!vti<^s {n). Nor, if the 
cousideratiioi for the guarantee 1ms been 'jiveii oner 
for all, will the death of tlje .Mir»‘tv lelease. bis estate 
from future liabilitv undor tii“ guarantee (0) ; and i 
any notice, i.^^ nvjuiied to n;voke a continuing gimrantoe 
mere krioNN let 1^:0 ol the ^uumn's death is m»t .suHiciettl 
to detormim* the Ikibilitv {lA 

7 . If the undertaking to beeotm* surely be cutcrec 
into on tlie faith that anothei shall also become i 
surety, au<l tliat oilier lefuses to, or for any othoj 
reason does not. join in the guarantee, tliose wlio liavt 
already c.vei uted it are entitled to coijsjde.r their liabiJit) 
at .in cud (7). 

iS. Whether a guarantee mav be revoked by the 
auietv depends ujion circumstances, ]>ut s[)eakiiig gene- 
rally, it may be saiti that il the i onsidei’ation lor the 
guarantiM? has been given oiu-e. tor all, the guarantee 
is iiTovocable save by mutual coiusent (r) ; if it be a 
continuing guaiuiitee and the consideiution is divisible, 
it may, a.s regard.s future transuetions, be revoked by 
notice (?/<}. Whether, in tlie ah.sence oi exjur'ss stipu- 
lation, a guarantee given to secure t-he fidelity of a 
servant can bo revoked, i.s op(*n to question ; it seemii 

(m) CouUhari v. ClcmenlDon (1880), 5 Q. IJ. D. 42. 
t«) Bechit V. Addyman (1882), H li. I) 7S3. 

(a) lAoyd'a v. Uarjtfr (1881), 1« Ch. I> 2;>o. 
ip) In re Grace, [11)02] 1 Cb. 733. 

(3) Ward V. NtUional Bank of Sew Zealand (1883), 8 App. Cm. 
705. Set', for an e3ain)j>le, EUeemere Breiicry Co. v. ('ooper, [ItW] 

1 Q. B. 75 ; 1 Com. Cm. 210. 

(r) Lloyd's v. Uarptr (18.81), lt> Cli. II. 200. 



tliat in such a case the revocation cannot he imme- 
diate and probably a notice sufficient to enable the 
employment to be lawfully determined would at least 
be required (t). 

\ 9 . By the Partnership Act, 189(T, s. 18, a continuing 
guarantee given to a firm or to a third persf)n in respect 
of the transactions of a firm, is, in the absence of agree- 
ment to the contrary, revoked as to future transactions 
by any change in the constitution of tlie firm. 

10. Neither the discharge in bankruptcy of the prin- 
cipal debtor, nor the acceptance of an arrangement by 
his creditors, will operate to discliargc sureties for his 
debts (ti). 

Statute of Limitations , — This begins to run in favour 
of the surety wlien the cause of action is complete. 
Generally whore there is a present debt and an agree- 
ment to pay “ on demand,” a request for payment is 
not a condition precedent to the right to sue (a;), but 
in the case of a surety, the debt is considered to be 
collateral, and if his promise is to pay on demand, 
no right of iK'tion accrues against him, until a demand 
for payment has been made ('y). 

(t) In re Crace, [1902] 1 Oli. 733. 

(u) Biinkrnptoy Act, 1914, as 10 (20) 28 (4). 

(x) Norton v. EUam (1837), 2 M. A W. 401 

(y) Bradford Old Bank v. Sutcliffe, [1918] 2 K. B. 833. 
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This sectitm dnils with lij^hU more or less Mmilar 
but reully distinct, lii ea<‘h ease some pcison acqiiiroi 
rights over the property of uu»>ther, not ^\ilh the inten- 
tion of retaiuin;^ theitj, hut of surrendei nii» them, whei 
ceitaiii liahilitie.s are .sitished. At the same time, th< 
di.stinetion in t he relationships prothuMxl in caeh case h 
well marked. 

In a pled'^e, the posse.'<.''ion ol the pio]»ertv hut not 
the ownership passes to (he, creditor ; a riudit to se) 
accrues to him in certain eventualities. In mort;^'ago, 
the propertN' in the tiling niortga^.ed is (‘on\eyed tc 
the mortgauee conditionally, the p<is.s«‘.s.si»»n. until de- 
fault, generally rcmaiiiini^ in the original o^\!ler. In 
lien, the pos.se,ssion i.s with the ei editor, the ownershif 
with the debtor, hut tJiere is in most cases no right of 
sale (a). 


Paws. 

This is a delivery of goods by a debtor to his creditor, 
as security for a debt. Its effect is to traiisler po.sscssiou 
and consoipient right.s, and therefore the jiawnee Can 
bring an action for the return of the goods if they are 
taken from him ; so also can the plc<lgor. There is 
also an implied under takuig on tlie part of the. pawnee 
to return the article when the debt i.s paid at the stated 
date, or if no time is stated, then whenever tlie pawnor 
pays or makes proper tender, and the pawnor impliedly 
(a)]^8ee Coggis v. Bprnani (17u3), 1 Sm. L. C. {I2tli fd.), »t p. 218,,^ 
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undertakes that it is his property (b). A ihan cannot 
ordinarily pledj^e property whicli does not belong to 
him ; but to this there arc exceptions (c). 

The piivvneo must use ordinary diligence in liis care 
of the plodgOj but if. m>twithstanding such diligence, it 
is lost, he incurs no liability. If then the pledge be 
stolen, the pawnee must show that it was not lost lor 
want of what an ordinarily prudent man would have 
done to (uisiue its safety ; and if notwithstanding it 
was taken by robbery, he is not bound to re[)hice it {d). 
He must not use goods phulged unless they arc such as 
will not (hderiorato by wear, and even in such a case 
he uses tliem at his peril {d). 

lie obtains a power of sale wlum default is juade in 
payment of the debt at tlie stipulated time ; or it no 
time is stipulated, than after a ph)per demand tor 
payment has been made, and a leasonable time for per- 
formance has b(‘on allowed (/’). Any (‘xcess o])tained 
by the sale beyond the amount necessary to li(|uidate 
the debt and expenses must bt^ returned to tin? 
pawnor. 

A pawnee usually loses his rights by parting with 
the posst'ssion t)f his pledge, but he may redeliver it 
to the pledgor for a limited purpose without losing such 
rights (ij). 

Pledges given to pawnbrokers, i.c’., to persons carry- 
ing on the business of taking goods and chattels in 
pawn (h)j are subject to the provisions of the Pawn- 
brokers Act, 1872. Amongst these may be noted — 

(6) Ch<c*}iuin V. KjcaU (1851), 0 Ex. 344. 

(c) Soe ante, jip. 141 — 144, Factors Act, 18B0. 

{d) Coggs V. Bernard (1703), I Sm. L. 0. (12th cd.) 191, at p. 201. 
(/) Story’s lijiilmcnts, s. 309. 

{g) North Bank v. Voynicr^ [1895] A. C. 66. 

• (A) 35 & 3ti Viet. 0 . 93, s. 5. 
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(1) that tho Act docs not apply to loans of over £10 (i) ; 

(2) pawn-tickets must be i^ivoii for the j>lcd^e {k ) ; 

(3) every pledue is t«) be redeemable within twelve 

months and seven days (/) ; (i) ple(lui‘s above ttm 

shillings in \alue, not n‘deomed, are to be sold by 
auction, and thoM* of ten sliillinys or inider are U) be 
forfeited (a?; ; (d) pledges <»ver ten sliillijiiis are re- 

docniahio till sale (a) ; (G) special cmitracts may be 
made on loans of a})o\e lort\ shillings, .subject 1«) idvin^ 
a special {)awn"ticke( siumsl b\ the pawnlu'oker and a 
duplicate si'jned bv tlie borrower (o). There are, in 
addition, nianv j)rovisi(ms, the obj<‘fts of which are to 
ensure that tho ii;dit person {jets b;ick the pledge upon 
payment, and t<i restiain the (•onunission oi ciinujs. 

MouTCAfiK or lb:KsoN\i, I^hoj kuty. 
in this place it is intende<l tu M*^tllct th(‘ r^nnarks 
madi* on inort;.iaL:es to such as .ifTe< I pejstuial proj)eity ; 
information ns to mortya'je'i mi nsil juoperty should be 
sought in special woiks on that huhject. Mortyaijes of 
personal propeity aie in moM indaiice^ within the liills 
of Sale Aft.s (/7j. In case> in which tlic,M‘ A< Is do not 
apply, a<, for instainc, wlnue shaie.s are looM^jayed, 
the inurtija-*'*; has an implied pow'T to .s**l] the shaies 
on default by the mortya'^or ui payimuit of the amouut 
due at the time appointed, li no time lor payment 
has been tixed, the mort;iat»ee mu.'^t uive a roaMinable 
notice to the mortyai^or re(piirin^ jiayment on a day 
certain before he can .«ell (q). It the mort;ra;^<i wa.s by 

(i) Section 10, (w) Sections 17, 10. 

{k) Section 14. (n) Section 18. 

(1) Section 10. (o) Section 21. 

ip) Sec poHt, pp. 474 it sfq 

iq) Dtvtrgoi v. Snndanan, ('btrli d; Co., |1902] 1 CL. fi70. 
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deed, the mortgagee would have the powers conferred 
by sofita. 19 and 20 of the Conveyancing Act, 1881. 

Hills of Sale. 

These are regulated chiefly by the Bills of Sale Acts. 
1878 and 1882. The object of the former Act is to 
prevent false credit being given to peisons in apparent 
possassion of goods which in reality belong to others ; 
the object of the latter Act is to protect impecunious 
persons, who, it was believed, were often induced to 
sign complicated documents of charge which they did 
not understaiul. Accordingly, it will be found that the 
Act of 1878— “whhdi originally ajiplied to all forms of 
bills of sale — makes void as against creditors and those 
representing them a secret dhjiosiiion bv bill of sale of 
chattels of wliich the grantor retains possession. On 
the other hand, the Act ot 1882, which applies only U> 
bills of sale given by w'ay of security for money, totally 
invalidates such bills of sale if they are not in the 
prescribed form, and makes them of none effect oven 
between the parties. Although, so far as bills of sale 
by way of security for money are c.oncorned, th(i Act 
of 1878 is superseded by the Act of 1882, some of the 
provisions of the former Act aio retained in the latter, 
and are therefore applicable to both clas.s(\s oi bills of 
sale, i.e., absolute or by w'ay of security. For instance, 
the definition of bill of sale is the same for both Acts. 
The term “ bill of sale includes not only bills of sale 
strictly so called (t.c., assignments of personal chattels 
giving a title without delivery), but also many other 
documents, viz., aasiguments, transfers, declarations, 
of trust without transfer, inventories of goods with 
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receipt thereto attac-h<}(l, or reccij)t.s for purchase 
moriov'^ of ^(totLs. and other assurantes of personal 
chattels licences to take possession of chattels as 
security for anv debt, and also any agreement, wlu'ther 
intended or not to be iollowed hv th<'i execution of anv 
other mstrumont. hv which a riidit in e(|uitv to any 
personal chattciN. or to anv <‘hai^e or s«Tuiit\’ IIum’coh, 
sliall i)e conferr(‘d (r) Also any atlonuncjit or aiiroe- 
iiicnt, except a ininini^ lease, wliereiy a power of 
distress is iii'v(*n. or aviccd t<» he '.uveii, hv wav of 
security for uuv d«'ht or advance and which reserves 
rent as inter(‘st.. i.s to 1x5 deiuiied a hill of sale so far as 
the distress is corieerned, saviiiLi the riohts of a niort- 
^jaireo of lauds alroudv in posse>ssion who <lemises to his 
tenant at a lair rent (s). The lelalKuisliip of landlord 
and tenant created by an attornni<;ut clause will not be 
affected for any other purf)ose ( 1 ). 

Dut the tei'ia “ hill of sabs ’ is not to include assion- 
nient.s for tlie hcjiefit of creditors (n), marria'/e settle- 
ments (.r), transfers of ships or Hhure.'^ therein, transfers 
of ^niods in the ordinary course of trade, bills {)f lading, 
or any docuniouts used in the course (»t trade, (a business 
as proof of the possession or control of or authorising 
the possessor to transier or rccei\e v^oods, assi^urnents 
of fixtures, unless separateU' assi'^ned, or (lcl)e.nture8 of 
incorporated companies (y). 

(r) S<*ctjon 4 of the Act of 1878. 

(«) (187S), s, (3 ; Lx jxirU> Kennfdy (ISMh), 21 Q. li. J>. MW 
(t) Mumford v. CeMier {181K)), 2r> Q. 13. l>. 270. 

(w) Thou^jh rxpre.avd to c.xcliido cnMlitors lmvinj< of the 

<lee(i who do not conic in within n giv* n time {UwiUy v. lUrdom^ 
[1896J 1 Q. 13. aiO). 

{*) Incladinft agreomentH to pctth' on marriag*-, <v(u though 
informal and not under seal {Wtnman v. Lyon, {IHld j 2 Q. 13. 102). 

(y) Hi Siandfird Mannfaciurind to., [IWH] 1 Ch. ti27 : f'Mirk v* 
Balm, Hill <t- Co., [1008J I K. 13. fi«7 ; (1882), •*. 17 
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Verbal contracts are not witljin the Acts, which strike 
at documents and not at transactions (z) ; nor is any 
document wliit^li is merely ancillary ai\(l wliich docs not 
^ivo the transferee Ids title ; hence, when [)ro])erty and 
possession pass under a verbal arranj^omient, a receij)t 
for money payaljlo in connection tJierewith ^dven subse- 
quently, will not be a bill of sale (a). When i^^oods have 
already j)assed out of the j)ossession of the transferor, 
documents subse(|uentlv executed evidimciiii; the trans- 
action ar(; not hills of sale (h) ; for, us Cotton, L.J., 
said in Manden v. Meadows (r). tiu' docunuuits to be, 
within the. A(‘t must ho “ docunumts on which the title 
of the transferee of the ^zoods depends, (‘ither as the 
actual transfer of tlie property, <tr an aip'eimuuit. to 
transhu’, or as a muniment docuineut ol title, taken, 
to use ail e.K[)ressiou found in some ol the eases, at tlu* 
time as a record of the. transaction.’' 

In considerin'^ whether a document, uppaiently not 
within this definition, is neveitheless covereil by it, 
the court not only may hut must inquiic into the real 
nature of tlic transaction. Thus, wliere tlic real 
agreement was one to lend money u])on the security 
of j^oods in which the borrower had an interest, but 
took the form of a purchase of the jj^oods hy the lender, 
followed by a hire-purcliaso a^^reeineiit witli the 
borrower, the coiiit held the latter aL^roement to be 
a bill of sale (d). 

(:) North Central na;/o/t Co v. M S. .1 L. Jiail. Co. (ISbT), 
36 Oh. D. 191 ; Nexclove v. Shremhury (1888), 21 Q. 11. 1). 41. 

(a) Ramsay v. Martjrdt, [1894] 2 Q. B. 18. 

\h) Charksicorth \, MiUs^ [1892] A. 0. 231. 

(r) (1881), 7 Q. B. D. 80; and soo Ex parte Hubbard (1886), 
17 Q. B. D. 09(>, contraRting it with Ex jxirie J’arsons (1880), 10 
Q. B. D. 632 ; North Central Wagort Co. v. Manchatcr, Sheffield and 
Lincolnshire Rail. Co. (1888), 13 App. Cas. 664. 

(d) Beckett v. I'ouKr Assets Co., [1891] 1 Q. B. 039 ; Mellor r. 
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The Acts refer only to bills (»f sale of porst)nal chattels, 
a term which will inchuh^ tixtiires and jj;rowin,tj: crops 
if assi'ined separately from the land to which they 
are attached ; also trade •ma«’hinery tJiou^di attached to 
the land. But assiunnients i»f stoi-ks. shares, contracts, 
and oth(;r choses in actum ai«‘. not asslL'iinu'iits of 
personal chattels, and hence are not affected by 
these Acts (c). 

Ihlls <»f sale are of two kiiid^j : (i) (ibs<)lK{t\ sucli ns 
pass tlie pr(»perty abMdutely to the transten'e ; (ii) con- 
(litionaL such as pass it subject to a (-(mdition levestint,^ 
it n])on t}u‘ pertornian<-e of the ermdition, vi/., upon the 
]MVment of moiiev. The Act of 18.S2 is contined in its 
operatiiUi to conditional lulls. 

nnt} -With one (‘XM*j)tinn the 

pro\i^i<tns for reL'istratinii arc the sanu* loi Imtli Ai tsf/). 
1. Tlie (lill must lx* reL;i^t(*red within .seven da vs atter 
execution. To the reifistrar must he pir.'ieuted (i) the 
orii'inal hill, with every seliedule or invumtoiy anru‘.\ed 
to or refeiTiHl to in it (//) : (n) a tine eoj)\’ ol sneh hill 
and sclujdules, and oj ev«*ry attciialion ol the execution 
of the bill of sale ; (iii) an allidavit. vejil\ inL^ the e.xecu- 
tion and attc.station. btalin;' also the time (»f exeentijui, 
and the names, addresses, and occupations of the L'rantor 
and of every attesting witness. The copy and aflidavit 
must be filed within the seven day.s. It is not neces.sary 

MafM, tly03j 1 K. li. 220, aOirun U la iln of mb 7um. 

M(M8 V. PepjM'r, [1005J A. C. 102, 

(0 (1S78), 8. 4. 

if) (1878), ss. 8, 10; {lHs2). H, lO. 

(y) A bill of contain»-d an assi^'iiuii ut af “ I,b00 bouku as per 
catalogue ” ; and it wa.s d»'Cid«‘d that the oilaiogui' wa- not a .sr h^ dub 
or inventory \nhich rf-quind ngif^trahon {iMnvlfon v. Cdrlloa liankf 
ti803j 1 Q. B. 82)- 
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for the grantor to specify every occupation in respect of 
whicli he is engaged or liable, it is sufficient to state liis 
occupation in a concise way, and one in wliicli lie would 
be recognised by those ac(}uaiuteil with him and his 
pursuits (h). 2. The execution must be attested and 
the bill explained by a solicitor, though if the bill be 
conditional this is no longer rerjuired. In the latter 
case, any credible witness not a party to the bill will be 
sufficient (i). This is the exception above referred tt». 
3. The bill must contain a statement of the considera- 
tion and this must be substantially true ; and it will be 
sufficient if tlu^ facts are accurately stated, either as to 
their legal or as to their mercantile and busines.s effect. 
It would not bo correct to describe money retained by the 
grantee as now paid ” to the graiitoi-. unless it was 
retained in respect of a debt actually due (k). Nor can 
money advaiuied contemporaneously with the execution 
of the deed be properly stated as “ now owing." It does 
not bci’ome due until the future date specified in the bill, 
and should he described as ‘‘ now jiaid " (/). 4. If made 
with a dcfeasiiuce (i.c„ any agreemeut which may enable 
tlie bill to be avoided) or subject to any condition or 
declaration of trust, the defeasance, condition, or 
declaration of trust must he set fortli tin the .Maine 
paper whicli contains the bill ; and it must be con- 
tained in the registered copy Thus where a 

(A) Fenot V. Robijusan (1894), 08 1,. J. Ch. 321. iSt'C also Kemble v. 
Addison, (19001 1 Q. B. 430. 

(i) (1882), 8. 10. 

(A) (1878), 8. 8 ; (1882), s. 8. *Stv In re Charivg ('mis Bank 
(1881), 10 Ch. I). 3r>; Kx jHirte Ralph (1882), 19 CU. 1). 98; Kx 
jKiWf Firth (1882), 19 Ch. J>. 419; Richardson v. Harris (1889), 
22 Q. B. P. 208; Parsons v. Equitable InKstmeni Co., [1910] 2 Ch. 
627. 

(/) Dacies v. Jenkins, [1900] 1 Q. B. 133. 

(»n) (1878), 8. 10 (3). 
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promissory note was .^ivoii at the same time, ami for 
the same consideration as the bill, payabh^ bv instal- 
ments, and tliore was a proviso that if the instalments 
became in arreur the whole debt mi|:ht be claimed 
at once, it was lield that tliis constituted a ileleasance, 
since by payment of the promissory note the hill of sale 
would be defeated, and not heini: contained t>n the 
same paper as the bill, the luttei was vind (7<)- It dtais 
not matter in whoso favour the dobvi'iance or condition 
operates (o). 

If the above requisites are imt complied with, the bill 
of vsale, if an absolute bill, is void as rej^ards all ^mods 
covered by it in the apjHiretU jjosstissioii of tlie mrautor 
against the followin*^^ : (J) Trustee in bankruptcy of the 
-irantKir ; (2) assipiecs for the benefit of his ci editors; 
(3) those seizing the oooda conquised in the bill under 
executions ; (4) all persons on whose heiialf the poinls 
have been thus seized (/;)• To avoid these penalties 
“ there must he somethini; done which plainly takes 
[the < 4 oods] out of the apparent posscs.sion (4 the debtor 
in the eyes of everybody wlm .sc,(‘s them ” (</). A 
conditional bill oi sale w'Jiich is m*t duly attested or 
ref;istere<l or which does not truly set fortli the con- 
sideration is void in re.spect of the personal chattels 
comprised therein (r). 

A bill of sale, when registered, takes its priority over 
others according to the date of registration (/>•) ; no 

(n) (Uiinmll v. London and It* '‘tniimltr hjan Co. ( 1SS7). lU Q. It, I>. 
512. The uoto would lx- ^uoiX{MumUiry Advam'j Co. v. Cni^r (1888), 
20 Q. IJ. I). 78o. See also Edumd^ v. Marevs, [1801] 1 IJ. 587)t 

(o) Edmirds v. Marcus, ttupra 
ip) (1878), 8. 8. 

(?) Ex parte Jay (1874), L. K. 9 Ch., at p. 704. 

(r) (1882), 8. 8. As to thi* <*ffoct of omitting a or 

condition from a coudilional bill of s<ik‘, jtost, j>. ib'i 
{t) (1878), 8. 11. 
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transfer need be registered (t ) ; at the expiration of 
every five years re-registration is necessary {n). 

Except where otherwise indicated, the ai>ove applies 
to all bills of sale. Tt is important hero to notice a 
further provision which applies to absolute bills of sale 
only. If duly registered they are not witliin the order 
and disposition clause of the Baukrujdcy Ac-t (c). The 
oxoni])tion does not a]>ply to bills of sale given by way 
of security (.r). 

The Act of 1882. — It remains t(> consider Ihc pro- 
visions of the A<‘t of 1882, which a})plies to <'<>nditional 
bills of sale »mly. A bill of sale, given by way of security 
for the payment of money, must be made in accordance 
with the form in the scdiedule to tlie Ai t under piuialty 
of avoidance (y) ; /.c., it must proihice the jirecise 

legal e (Tec t -neither more nor less-- of that foim, it 
must preserve all the cliaracteristics of the, form, and 
it must be so framed as not to deceive any leasonable 
person as to its exact meaning (:). The form is as 
follows : 


Form of the Bill of Sale. 

This imlentnre nmde the day of 

between A. of of the one |iart and D. of 

of the oilier part \Vi»Nr>>hTH that in con- 
sideration of the sum of £ now i«ud to A. B. 

(0 (IS78), a. 11. 

(«) ( 1878 ), 8 . 10 . 

(f) (1878), a. 20 ; and arc p. o’*.!. 

(r) (1882), 8. ir>. 

(M) (1882),s. 0. 

(z) Er parte Stanford (18H6), 17 Q. 1^< 259 ; 2 homa^ v. Kelly 
(1888), 13 App. Cas. 506. The fact that the traosactioii cannot be 
expressed in a doennumt in the statutory form will bc^ no excuse for 
diverging from it {Ex park Parsons (1886), 16 Q. B. D. 532). 
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hy 1). the meipt of whit'h llic said A. f? licivhy iH'Uiunv 
[or ivfiaftnr #/^< (lit cnumlt nttmn n>iuj />« | lic' Die 
Niiil A. R doth hm*!n as.diiii unto !►. hi> (‘\('i'iilor» 
adniiiii-'liatoni and assimis all and Mininlar tiu* scveml 
i'ha1t«'!'< and (hin^.s .s|w‘t itu.dl\ di'MTil>»(l in th(‘ srhodul * 
hcivl.i annexed l»y way of wvurily f<ir the paMiient of (hr 
^um of a and int» n >f thenMin at lh<‘ rale of IHt 

cent. |*<'r rfnnnm|or u‘fiAtl^nr il.se liKujbe tin rtifi \. And the 
Slid H. doth fnither ayree and deelniv that In* will duly 
pav to tho said 1>. the fiiiruifial .sum alorihaid tof,’i‘ther 
with tho inteto.-'t then dii'* hy oijua! IwuiuentH of 

i on tho d.iy oi [<ir uhtihrtr tlsr 

tiini/ (»' tin siipiihkd iuttts or tiim of 'jinytHenll And the 
.Niul A. Ih doth als) agioe with lie* .''uiil I), that he will 
I hi /'■ tr w r( (rrms n\ to jioi/ho nl <f n nt, or otiu ru'W, 

iifiK'/itlo jKtrtu ttot‘i tojnr to fo) thf nom>t» uain't iir it> fnooitif* 
ot llti ^(Ciirit>(\. 

■'Provided ,tlwa\- that th< 'hattels hereh\ assigned 
•hail not lie liable to Hei/nre or to he taken povv-eshinn of 
ti\ the Slid ) I>. for any eau.se oIIht ll. m thos' sjieeijied 
111 s. 7 of tie- lliil-^ <if Sale Alt (lt<7H) AniendiiK nt Aet, 
IHS2. 

“hi witness, ete. 

“ Signed and .sciiled hy the slid \. I>. in flu* iin-rMTiee gf 
mo fi\ F. \>(dd M'dnc'.sw's namf, mAf/osy, and <lt ^nijilion]. ' 

As sliowino tlio Btiictne-ss with mIhVIi the foini rmiBt 
he followed, rofetcnce. may be had to tlic following' ( iifies 
i]» whicli a divergence was hehl lata). Sejmriite, ^ijinls 
by .sepal ate orantor.s ol rliatteK Imlonging to them 
separately are not within the form, which contemplates 
only one. grant (a) ; but the joinder of an unnecessary 
party who is not a grantor and who does not enter into 
any covenant will not aflect the valkiitv of the instru- 
ment (6). Omission of the address of tlie grant<?e (r) ; it 
^will be noticed that the form runs, A. B., rif 

(а) Haundcra v. [1902] 1 K. IJ. 472. 

(б) Brandon IliU, Ltd. v. Lane, fl«l5j i K. JJ. 2.70. 

(f) AUrre v. Altne, [ISOS] 2 Q. B. 207. 

M.L. n 
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C. D., of , thereby clearly indicating that the 

address of both must be given. A general assignment in 
the body of the deed of chattels to be afterwards 
acquired (d). These can only be assigned in two cases : 
(i) whore brought on in substitution for such fixtures, 

. plant, and trade machinery as are by definition “ personal 
chattels,” and are already described in the schedule to 
the bill of sale (e) ; (ii) where assigned for the purpose ot 
maintaining the security— -c./;;, a covenant to replace 
such articles (specifically described in the schedule) as 
may be damaged or worn out, with others of equal 
value (/). The inclusion of anything not a “ personal 
chattel ” will be an ofience against the statutory 
form (g), but though void as a bill of sale, the deed would 
in such cases be good as to anything assigned which was 
not a ])orsoiial cliattel (A) ; a conveyance of property by 
the grantor “ as beneficial owmer,’’ which has the efiect 
of introducing into the statutory form covenants not 
contained in it (t ) ; a proviso enabling the grantee to 
retain the bill of sale after payment of the secured 
debt (k) ; a proviso enabling the grantee to have the 
goods valued, and to purchase them himself at the 
valuation, and to receive the moneys to arise from such 
valuation (Z) ; a proviso that the grantor would not 
obtain credit to the extent of £10 from any persons save 
the grantees, that he would give the grantees the greater 

(d) Thovian V. KfUy (1888), 13 App. Cas. 608. 

(e) (1882), 8. G (2). 

(/) Sted V. liradUy, 11894] 1 Q. B. 319; CoMolidattd Credit 
Corpcralion v. Oosmy (1886), 16 Q. B. 1). 24. 

(g) Cochram v. EnludatU (1890), 26 Q. B. D. 116. 

(A) In rt Burddt (1888), 20 Q. B, 0. 310. 

(i) Ex parte Stanford (1886), 17 Q. B. D. 269. St'c Conwyancinj* 
Act, 1881. B. 7 (c). 

(fc) iralaon Strickland (1887), 19 Q. B. D. 391. 

(1) Lyon V. Morris (1887), 19 Q. B. D. 139, 
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portion of his business, that he would keep proper books 
of account, aud permit any of the grantees to inspect the 
same (w). AMienever part of the consideration is a 
present advance, it is essential to the validity of the bill 
that it should contain an acknowLedgnient of tlio receipt 
of that advance (n). A bill of sale, though on the face 
of it unobjectionable, is not in accordance with the form 
if it omits a condition or defeasance which oiiglit to have 
been inserted in the bill of sale and which, if inserted, 
would have rendered it void (o). 

On the other hand, a covenant for unccpial repay- 
ment is permissible. It is true that the form runs “ by 
equal })aymcnts/' but a (|ualification is introduced by 
the vords in brackets “|or whatever else may be the 
stipulated times or time of payment Tliis clearly 
allows a payment by one instalment, and tJieroliy shows 
that payment by ecpiul instalment'' is not the only mode 
contemplated by the form (p) ; so also a clause in a 
bill which provides for pa\ merit by equal instalments 
which include botii principal and interest is permitted 
by the statutory fvrm(g). The form requires the 
witness’s name, address, and description. Description 
by occupation would be sufiicient, but if the vkitness has 
no occupation his st\de must be given (r). 

(m) Peau v. Brooke, 2 Q. It -ir)!, 

(n) Dames v. Jenkins, [1900] i Q. Jt Kt3. 

(o) Smith V. Whikman, [1900] 2 K. It. 437 ; Ilali ]\ htkman, 
[1912] 1 K. it. 083. 

(ja) In re Cleaver (1887), 18 Q. It. 1). 489; Hod wr Sirmnotte V. 
Woodvnrd, [1892] A. C. 100. 

(q) Lin/ooi v. Pockett, [1896] 2 Qi. 836; HosefuJd v. Prvmncial Union 
Bank, [1910] 2 K. B. 781. C/. Qotddrom v. TnlUrman, 18 Q. it. 1). 1. 

(f) Sinu V. Trollope, [1897] 1 Q. B. 24. Cf. tbf provwioiui of 
(1878), s. 10 (2), as to the description of tbc witoc'ss noci'tiMiry in tlio 
filed on regiatration. Under that sub seetim if tbe witness 
had no occupation it would not br necessary to give ^ style ( Kr parU 
Young, Re Sgmonds (1880), 42 L. T. 744). 
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The consideration must amount at least to £30 (s). 
It must be noticed that there are three lands of penalties 
provided by the Act of 1882. If the bill is not in the 
prescribed form, or if the consideration does not amoujir 
to £30, it is absolutely void even as between the 
parties (/), and the grantee is entitled niorely to the 
return of his money with o por cent, interest and 
without the .security of the bill (u). In the event of 
improper registration or atto.station, or if the considera- 
tion is not truly stated, the bill is void even as between 
the parth's, but only so far as it gives seiuirity over the 
chattels (x ) ; an agreement in fhe bill to pay a given 
rate of interest would be enforceable. Thirdly, tlie bill 
of sale must have a 8(diedule annexed containing an 
inventory of the personal chattels coiupi ised in the ))ill, 
or the hill will he void except agaiiLst the grantor (i) iti 
respect of chattels wliich a.re not “ s}>ecifically de- 
scribed ” in the inventory in the schedule (y) ; or (ii) in 
respect of any chattels included in the schedule of 
which the grantor was not the true owner at the time 
of executing the bill of sale (:). 

In s. 7 of the Act of 1882 the causes for which the 
goods covered by a bill of sale given to secure payment 


(«) (1882), a. 12. 

{t) (1882), as. a, 12. 

(tt) Danes V. Rees (1888), 17 Q. H. IJ. 408. 

(x) (1882), s, 8. 

ly) (1882), a, 4. “ Specifically ^.'scribed ” has been defined to mean 
desorik^d with such particularity as would bo used in an ordinary 
business inventory of tho chattels in ijuestion v. Banner (1888)/ 
20 Q. B. D. 114 ; Davidson v. Carlton Bank, [1803] 1 Q. B. 82 ; and 
eeo Davies v. Jenkins, [1000] 1 Q. B. 1.33). 

(z) (1882), a. 5 {Thomas v. Kelly (1888), 13 App. Cas. 606). But 
as a grantor of goods under a bill of sale remains true owner of the 
equity of ix'deinG^on of the goods up to seizure, he may give a second 
bill of sale, subject to the fonuer {Thomas v. Searles, [1891] 2 Q. B. 
408). 



DILLS OF SALS. 


485 


ot tooney may be seized are set forth. Tliese are: 

(1) If the "tanbjr shall make default in j^ay incut («) of 
the Slim or sums of money secured by the bill at the 
time therein provi(le<l for payment, or in the perform- 
ance of any covenant or airreemcnt contained in the 
bill of sale, and necessary for maintaining the security ; 

(2) If the oraiitor shall b»‘f-omc a bankrupt or suffer 
the said ^oods, or any of them, to be distrained fi>r rent. 
rat»‘.s, or taxes; (d) If the ii;rantor shall fraudulently 
either remove, or suffer the said j^oods, or any of them, 
to he removed from the premises; (4) If tlio ^^rantor 
shall not, without reasonable excuse, upon demand in 
writing by tlio grantee, proiliice to him bis last receipts 
for rent, rates, and taxes; (5) If execution sliall have 
been levied a^-ainst the ^oods of the orantor under any 
jud<,anent at law. J3ut the LTianlor may within five 
days from the seizure or takin;i [lossession of any 
chattels for any of the above-mentioned causes, apply 
to a judge of the High Court, and the judge may, if he 
is satisfied that the cause (d seizure no longer exists, 
restrain the removal or sale of the chattels, or may make 
such other order as may seem just (ur/). During the 
five days the goods may not lx* renmved from the place 
of seizure (6), 

Mention mu.st be made of 0. d7, r. 12 of tlic Rules 
of the Supreme Court, whhh provirles that “ when 
goods or chatt«ds have been Nseized in execution by a 
sheriff or other officer charged with the cxeeiition of 
process of the High Court, and any claimant alleges 
that he is entitled, under a bill of sale or otherwise, t-0 
the goods or chattels by way of security for debt,, the 

(a) Though of a irwtalm'-iit (He WckhI, [1804] 1 Q. B. 

(oa) (1882), 8. 7 {h) Ihid., h. IJl. 
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court or a judge may order the sale of the whole or a 
part tlioroof, and direct the application of the proceeds 
of the sale in such manner and upon such terms as may 
be just.” Similar provisions are contained in 0. 27, 
r. 13 of the County Court Rules, 1903, 1914. A sale 
will bo ordered under this rule, when there will clearly 
be a surplus after paying oil the bill of sale liolder ; will 
not bo ordered when there will bo clearly no surplus , 
and will not be ordered where it is doubtful whether 
there will be a surplus, unless the executio!! creditor 
will guarantee the bill of sale holder against loss by 
the sale (c). 


Lien. 

Liens arc of various kinds — possessory, maritime 
equitable. 

(a) Possessory Liens. 

A possessory lieu is one wliich appertains to a person 
who has possession of goods which belong to another, 
entitling him to retain them until the debt due to him 
has been paid. They are of two kinds : 

1. Particular Lien , — ^This is a light to retain the 
particular goods in connection with which tlie debt 
arose ; e.g., a carrier may retain goods given to him for 
carriage until payment of his charges for carriage ; an 
innkcojier may retain his guest’s goods. A particular 
lien may aribo out of express agreement or by implica- 
tion ; and the law will give an implied lien over goods 
which a person is compelled to receive ; e,g., to an inn- 
keeper over a guest’s goods brought to the inn. And 
when the debt has been incurred for labour or skill 


(c) Stem V. Tegncff [1898] 1 Q. B. 37. 
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wAWicwicu upuu tt particular thing, the creditor has an 
implieil lion upon that thing for his rowani (d ) ; e.g.y a 
shipwright has a lien on a vessel for the cost of repairs. 
Amongst other cases of particular lien may bo mentioned 
the lion of a carrier and tho lici^ on cargo of the ship- 
owner for freight (e). 

. 2. Gn-iicral Lien may ari^o from custom (long 
c.Kistiug, not(u-ious, and loasouablo) or contriu’t ; and it 
is a right of retaining goods not onlv ior the debt 
incurred in connection with them, but lor the, gcuieral 
balance owing by tlusr owner to the pe,r,son (^xercising 
the right <d lien. Amongst trebles or [)rolessions which 
have this lien may be mentioned faidor.s ( /" ), bankers (^), 
stockbr(»ker8 (A), M^lic.itors (i), and sometirmrs itisurance 
brokers 

A possessory lien (as a rule) givt‘s no right to 
sale (/), nor in fact any right, e,xce[)t .such as hc^lougs to 
a possiwsor merely, as distinguished fnmi an owner. It 
is lost by payment and by suiTender oi possession (m) ; 
taking security may show an intention to abandon the 
lien (n). 

id) Ex pnrie Ockeruicn (I7al), 1 Atk. 

i^,) Ante, pp 427, 445, 4 VX 

f /) GoiocU V, Simp/ion (HIO). 10 V«;8., at p. 2i5<J. 

ig) Soo ante, p. 1 5S. 

{h) In re London and t7/o6e Finance (Unporatwa, tli><t2] 2 Ch. 416. 

(») Ex parU SterUng (1810), 16 W-. 258. 

(A) Seo ante, pp. 1 50, 1 57. 

(0 White V. SpeiUgae {lUo}, 13 M, & W., at p. 007, This is not 
always the oase ; €,g., the vendor’s lien often gives a right to »c4l (seo 
h^nte, p. 285). Statutory power of sale is froijUenlly jKWBessfcd'i thus 
an innkeeper may under ccitain ciroumstanm s twdl his guest’s goods 
(Innkeepers Act, 1878); a warehonsoman or wliarfingor may in 
oortain events sell goods placed in his custody (Merchant Shippixig 
Act, 18W, 8. 497). 

(w) Kruger v. irikox (1755), Amb., at p. 254. 

(a) Cotp^ V. Simpeon, ^upra ; He J'aylor, Slilemnn and i’nderwooi, 
(1891] 1 Ch. 690. 
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(b) Maritime Liens. 

A maritime lieu is one whieli attaches to a thing in 
connection with some liability incurred in relation to 
a maritime advcntiir*:. It docs not depend on the 
possession of the thing, but travels with it into whoso - 
ever’s hands the thing may come. It is enforced by 
arrest and sale (unless security he given) through the 
medium of the Admiralty Court (o). 

Amongst Tnaritirno liens may be named : 

(1) The lien of a salvor ; (2) the lieu of tlie seanioji 
for their wages ; (3) the lion of the master for wages 
and disbursements ; (4) llie lieu over a colliding ship 
and freight of one whose property has been damaged by 
collision with a ship brought about by the default of 
that ship ; (5) the. litm of a bottomry bondholder. The 
ortler in which these liens are enforceable is mentioned 
below ; as a rule, they are enforced in an order invers(‘ 
to that in which they attach to the res, i.e., the last lien 
in point of time ranks first for payment. The sole 
reason for this is that the later benefit preserves the res 
to satisfy the earlier claims aiul earns thereby a siipoior 
equity in resj)ect of the common fund ” (/>). fn accord- 
ance with this rule, seamen’s wages usually come first, 
as they are not earned in full until the end of the 
voyage, but they would he postponed to liens for sukse- 
quent salvage or damages for collision, at any late 
to the extent of wago.s earned before the collision. 
A bottomry bond ranks next to wages, but will be 
postponed to subsequent salvage, etc. The last bond 
takes precedence of former bonds. 

( 0 ) Soo The Bold BuccUvgh (1861), 7 Moo. P. C. 267, 284, 

(jp) Kay on Shipmaators, s. 80. 
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A maritime lien may cDiiie into conflict with a 
pussessory lieu. Thus, the possessory liiMi a ship- 
wri^j'ht (or the cost of repairs is subject to maritime 
liens whicii attached to the sliip before it wtis taken into 
his yard ; but the sliipwri^dit\ possessory lien takes 
precedence of all niaiitiine liens accniin^ after the 
( omineiicem^^nt of his posse'ssion (7). 

It is doubtful whether a maritime lien is assu^nable 
>Mtii the debt, hut a mere volunteer who ])a\'s the d<*bt 
ot a privilo,i;ed (‘laimant dots n<»t thcieby actpiire his 
lien (r). 


(c) Equitable Liais. 

An etputable lien is notliiu'.!; but the riiilit ti> have 
a •specific portion ol propeity allfcatcd to the payment 
I'l ^[)ecitic liabilities. The ii,i;ht oi a pail nor tui dissolu* 
tioii to have the Jirnr.^ appiicd m [niyment ol the 

liiiii s liabilities a ri;iht of llie class sidled “ (Mpiilable 
Ileus.” 

(q) Thi [laU.'lj I’. i!a 

(>) Th,, htofu', tlyl7| i’. lu>. 


It t 
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SHIPPING. 

ll^ia impossible in tile apace at command here to do 
more than ^ivo the mercht outline of this important 
topic ; it is proposed to state very shortly the law 
relating to (i) roGistratiou of British ships ; (ii) acquisi- 
tion of ownership ; (hi) the position of owners ; (iv) the 
position of the master; (v) salva^^c ; and (vi) the 

position of the seamen. 

• 

(i) Registration of a British ^Sji ip. 

A British ship is one which is owned wholly by those 
entitled by law to hold a British ship. These are (a) : 
1. Natural-bom British 3 iibje<?.ts, who have never taken 
an oath of allegiance to, or become subjects of, a foreign 
government ; or who, if they have so done, liave taken 
a subsequent oath to the English sovereign and whilst 
owners remain resident in the King’s dominions, or 
are paitnera in a firm actually carrying on business in 
the King’s dominions. 2. Naturalised persons, or 
denizens by letters of denization, tmd who have taken 
the oath subsequent to naturalisation, and are resident 
as above. 3. Bodies corporate, established under, and 
subject to the laws of, and liaving their principal place 
of business in the United Kingdom, or some British 
possession. 

With certain exceptions, every British ship must be 

(a) 57 & 58 Viet. 0 . 60, 8. 1. This Act is the Merchant Shipping 
Aofe, 1804, and is referred to in this chapter whenever a section u» 
qooted without mention of the Act from which it is taken. 
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registered or she will not be locogTiised as such (6). 
Before registration these requisites must be satisfied ; 
the name of the ship (c) must be marked as prescribed 
on the bows, and her name and the name of her port of 
registry on the stern ; the ofiiciaf number and tonnage 
must be cut on her main beam, and a wS(alo of feet 
denoting the draught in Roman letters or figures must 
be painted on the stem and stern post (d). IJefore 
registry, the ship must be surveyed and measured and 
the certificate of survey must bo produccHi, giving the 
tonnage and build of the vessel, and generally identify- 
ing her (e) ; also on the occasion of the first registry, a 
builder's certijicaie, giving particulars as to the build 
and tonnage of tlie, ship, and of the sale of the. vessel 
to the person de/siiing t<» be registered as owner (/). 
The owner must then make a d(iclarali<ui, stating hie 
qualification to hold a British ship ; tiie number of 
shares he liolds in the ship ; a denial that, as far as he 
knows, any un(jualified person is entitled to any interest 
in her ; and the name of the master, and the time and 
place of build {y). A body corporate makes this 
declaration through its secretary or other j)roper 
officer. 

Application for registration should be made by those 
requiring to be registered as owners or some of them, 
or by their duly authorised agent appointed by indi- 
viduals in writing, or by a corpora ti<jn, under seal {h ) ; 

[b) Section 2. 

(c) Tho Board of Trade may rrduao to rcfiisteT any ship by a name 
already belonging to a regiaterud Britiab ship or so similar as to be 
oaloulated to deceive (Merchant Shipping Act, lUOtl, s. 50). Change , 
of name requiroe the previous written consent of the BoarU of TUmoB 
(Merchant Shipping Act, 1894, s. 47). 

id) Section 7. ( / ) Sectioa 10. 

{«) Section 0. {g) Scetkm 9. [h) .S*’Ction 8» 
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and the ref^istration is then performed by tlic principal 
officer of customs of the port, if it be in the United 
Kingdom, or by certain specified officers if it be in th** 
colonies (?‘), An entry of tlie aliove partif^iilars is made 
in the mjister hook {k)t and a certificate, of registry (1) i< 
given, wliich must contain details similar to tliose 
required in tlie certificates supplied by the owner. Tlie 
cei*tificat(; may, if lost, he renewed on following out the 
procedure prescribed by the Act {m ) ; and it may not he 
detained for any lien or other su<‘h purpose -it is for use 
in navigation cmly (n). 

If the ownershij) changes hands, an iiulorsemeut to 
this elToct must be place«l eii the certificate at the poit 
of registry if the vessel is tlu're ; if not., on her first 
arrival there, or the indorseimmt may bo made a1 
another ])ort if the legist i.ir at the [>ort (d registry 
advises the. registrar of the letter port (o). If a ship is 
lost, or ceases to he a British ship, the certificate ot 
registry must be given up (//). 

Property in a British Ship (q ). — The property in a 
British ship is divided into sixty-four sliares, and no 
more than sixty-four persons may be registered at the 
same time us owners of one ship. But any share may 
be held in joint ownership, and the joint owners, not 
exceeding five in number, may he registered and shall 
be oonsidt^red as constituting one person, ami any 
number (»f persons may have a beneficial title in a 

(i) Slid ion 4. (m) Section 18. 

{k) Section 11 (w) Section 15. 

{}) Section 14. (o) Section 20. 

(jj) Si'ction 21. Section 52 of the Merchant Shipping Act, 1906, 
contains provisions for the protection of mortgagees of ships sold to 
foreigners. 

(y) Section 5. 
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single share, the registering owner representing them ; 
a company or corporation inav be registered by its 
corporate name. No person may be registered as 
owner ot a fraction of a share. 

(lij^AcHiyisrnox ok Ow.vkrship or .\ 

British Ship. 

I. SVde will pass the ^hi]) or any share in he.r if the 
projes.sing owner is in a position l(» i-i^e a good title* 
and if the proper formalities aie nh.serveil. Tlio method 
of passing the property is hy hill of sale. whi(‘li immt bo 
ill the Ibrm set forth in the Act of 189J, must be 
exeeiited before and attested bv one. or mori* witnesses, 
and must contain an ide,nlif\mg d(‘S(ri])tionj '»eneraJly 
the, f>ame as is contained in the sui\e.yor‘s ccrtilicate (r). 
'Die transferee must rnahe a decla.ation (called a 
“declaration of tiansfer ‘’) slatiiic that he (or his 
corporation, if he he an oflicor ol a corporation) is in a 
position to Imld a Biitish sliip. and that, to the best of 
his knowledge and belief no umpialilied ])c.i.son has any 
interest, legal or beneficial, in the .ship, in any sliare 
<»f her (^). 'Flie bill of .sale, and the declaration are 
then pro<lueed to the, regi-^tiar, and tlie transaction is 
recorded in the register luMik. and a slatemenl (d the 
entry indor.sed upon the bill of sale itself (i). 

II. Trans mission hfj OpmUion of Lair. — Ownership 
in a British sliip or of shartw in her may be transmitted 
by death to the executor or administrator of a deceased 
owner, or on bankruptcy to the owner’s tiusteo in 


(r) Section 24. The Bill.-i of Sale Acts do not apply. Soo antet, 
p. 475. 

{^') Section 2.^. H) S*‘Ction 26. 
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bankruptcy. In every case the person to whom the 
share ia transmitted must be one capable of owning 
a British ship, and he must make and sign a declaration 
(called a “ declaration of transmission ”) identifying 
the ship, with the reqiysite particulars, and stating the 
mode of transmission, and must produce- tlie proper 
documentary proof of his right to represent the former 
owner ; wliereupon the registrar will make the requisite 
entries in the register book (u). If the transmission is 
to one not qualified to be the holder of a British ship, 
there is power to hold a sale at such person’s request 
within four weeks of the transmission ; the money is 
paid to such person as the court may direct. The time 
for making this application may be extended to one 
year, but if not made within the time limited, the ship 
or share is subject to forfeiture (x). 

III. Mortgage . — A registered ship, or any share 
therein, may be mortgaged in two ways: (1) by a 
direct mortgage with registration ; (2) by a mortgage 
under a mort,gage certificate (y). 

A direct mortgage must be in tlie form prescribed, 
and must, upon the production of flic necessary instru- 
ments, be recorded by the registrar (z). Upon tbe 
order in the register book will depend the priority of 
' mortgages inter se (a). 

It must be noted that the mortgage will not transfer 
the ownership of the vessel (h), but, subject to the rights 
of prior mortgagees, it confers a power of sale (c) on 
non-payment of the debt. 

(tt) Section 27. 

(.r) S('Ction 28. 
iy) Sec below, 

C«) Section 31. 


(a) Section 33. 
(() Section 34. 
(e) Section 36. 
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When a niortgajje is discharged, the mortgage deed 
^ith a receipt for the mortgage money, indorsed, duly 
signed, and attested, should be produced to the registrar, 
and an entry recording the matter must be made by 
him in his book (d). Any trajjsfer of the mortgage 
must also bi. in a prescribed form and recorded by the 
registrar (e).* The court has inherent jurisdiction to 
expunge tlie entry of an invalid mortgage, from the 
register (/). 

IV. Certificates of ^iale ami MorUjmje. — Dillicultios 
might arise in selling or mortgaging shij)s which, at 
the time, arc out of the country or colony where the 
port of registry is situated. To obviate tliese, the Act 
in such cases gives power to registrars to give certificates 
of sale or mortgage enabling certain persons to sell or 
mortgage the ship wherever she may he, but in a<’cord- 
ance with the (conditions of the certificate. Tire owner 
must give particulars to the r( 2 gistrar as t(j : (i) who is 
to exercise the power ; (ii) the riiiuimuni jirice <»f sale, 
if a minimum is to be fix(‘d, oi tl;e maximum amount 
to be raised on the ship, if a maximum is int<mdcd to 
be fixed ; (iii) tlio place wliore the powi»r is intended to 
he exercised or a declaration that it i.s intended to be 
exercised any whcire ; (iv) the time within which it is 
to be exercised. These particulars are to be entered 
into the rcgi.strar’8 Ixiok {g). The power is not to be 
used in the United Kingdom, nor in any British 
possession, if the port of registry is situated within 
it [h). The certificate must give the particulars from 

(<i) Se(^ion32. 

(«) Sections?. 

(/) Broni V. BroomhaU, (1906] 1 K. B. 671. 

(9) Section 40 (A) Section 4>. 
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the register book relating to tne - vessel, and must 
enumerate any registered mortgages or certificates of 
sale or mortgage affecting the ship (i). Eiiles are laid 
down to be observed with respect to certificates of sale 
amongst which is this, ^Jiat no certificate can be granted 
except for the sale of an entire ship. Certificates of 
mortgage may be given to allow of the mortgage of a 
share in a vessel (k). Wiien a ship is mortgaged in 
accordance with the powers given in Ihc certificate, tlie 
mortgage must be registered by indorsement on the 
certificate of mortgage by a British consular officer. 
In the case of sale, tlie certificalc and the liill of sale 
must be produced to the registrar of the poit wliere 
the sal(‘ takes place, as also the certificate of original 
registry ; the coitiricat<5s of sale and lOLUstry are then 
forwarded to the original port of registry, the regis- 
tration of which closes the original registry, except so 
far as relates to unsatisfied mortgages or coitificates of 
mortgages entered therein, and these will ho entei'(‘d 
also in the new registry to ho opened at the })ort of 
transfe.r. A certificate not used must bo r(!-delivercd 
to the registrar by whom it was granted {k). The 
registered owner may cause the registrar to give notice 
of revocation to the registrar of tlie port wlicre the 
power of sale or mortgage is to be exercised, and after 
such notice lias been recorded the certificate will then 
be revoked, save in so far as transactions under it have 
already taken place (w). 

Taking Possession, — A mortgagee is entitled to 
possession if money becomes due under the mortgage, 
or tlie mortgagor is doing something to impair the 


(*) Section 42. 


(k) Sections 43, 44. 


(m) Section 46. 
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security [n) ; and on taking possession lie becomes 
entitled to the accruing freight (o), but imt to unpaid 
freight which became due hcfore lie took poss^w- 
sion i'p). 

r 

lupiltahhi Jnfcrcbtsr -Xo notice of any trust, (‘xpiess, 
implied, or (^mstnictive. can Im' entered on the register 
book, and snliject to any limitations apjieaiing on the 
regist(5r book itself, the iegi,st(Me<l owmu- ol a .ship or a 
share in lier has absolute power to dispo.se oi his .diip or 
share ; but, subject to tlii.s. beneficial intej’o..sts tiucliidiiig 
tlio.se arising under I'ontiact.s and other eijiiitalile 
intore.sts) mav be ent'orci'd b\ and against owners or 
mortgagees ol ships just as t.li<*\’ could against owners 
of any (»tlier personal property (7). Tlais in BlocJ: v. 
Willidmii (r). the holdeis of lloating debenture.s giving 
an ccpiitabh^ charge on eertain st«*ani.-hips weie p(i.st- 
poned to jiei'.sons having a .^ubseipient K'gistered legal 
mortgage on tin*, same sbi]»s. tliongb the* latter liad 
notice of the debentures when thev to(>k the iiioitgagos ; 
but tliough the trust for the, delientuie liokler.s' could 
not be recogni.sed as against the regist<*ied mortgagees, 
it remained valid and enforceable for other purposes. 

An umpialified per.son cannot hold a share in a 
Briti.sh shii), even as a beneficial owner («). 

Ship's Papers,— A sliip must carry the proper jiapers, 
and is bound to show them to {inter alia) any naval 

(n) Law GuararUee and Trust Society v. Russian Bank, [1906] I 
K. B. 816 ; The Manor, (1907] P. 339. 

(o) Keith V. Burrows (1877), 2 App. Cat, 636, 

(p) ShiUiU) V. Biggart, [1903] 1 K. B. 683. 

(g) Sectiona 66, 67. 

(r) [1895] 1 Ch. 408. 

is) Seotions 1. 26, 67. 



StoPiKO. 


commissioned officer of any of hi? Majesty’s shipfi 
officer of the Board of Trade, chief officer of Customs, 
mercantile marine office superintendent, British 
consular officer, or registrar-general of seamen (0. 

Those usually carrjed are : (1) the certificate of 
registry ; (2) the agreement with the seamen ; (3) the 
charter-party and the bills of lading ; (4j the bill of 
health ; (5) invoices containing the particulars of the 
cargo ; (6) the official log book. The entries in the log 
book must bo signed by the master, and by the mate, 
or by some other of the crew, and in certain cases other 
signatures are required (m). 

(iii) Position of Ownkhs. 

The possession of the ship is prinia facie evidence 
of ownership (x), so also is the certilicato of registry (y). 
The owner’s principal duty is to see that the vessel 
is seaworthy at the start, and to ensure, so far as is 
possible, that she will remain so ( 2 ), and if ho becomes 
acquainted with any damage tending to render the 
vessel unsafe after the commencement of the voyage, 
there is a duty thrown upon him to repair it (a). He 
must appoint a proper master and crew, with a view 
to the general safety ; therefore, a contract to sell^a 
vessel, one condition being the appointment of a 
particular person as master, was held illegal (h). His 
Uability at common law and under the Merchant Shipping 

(0 Section 723. 

(tt) Section 230. 

(*) Kobertson v. French (18Q3), 4 East, 130. 

{y) Section 696. 

(z) Section 458. 

(a) Worms v. Storey (1866), 11 Ex. 427. 

(&) Card V. Hope (1824), 2 B. & C. 661. 
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Acts tor tne safety of all goods delivered to him to be 
carried has been mentioned, aMe, p. ‘121. The registered 
owners are prim& facie liable to ]>ay for all repairs and 
neces.saries, the term “ necc.ssaries ” including anchors, 
cables, coals, and indeed “ all thid/ is fit and }>ropor for 
the service in which the ship is engaged, and fliat the 
owner, as a* prudent man, w'ould liavo ordered if 
present ” (c). But the evidence is prima facie only, 
for ownership does not jter se carry with it tlie liability 
to pay for repairs, etc. If the owner gave the orders 
himself, or expressly or impliedly authorised another 
to do it for him, he is liable to pay the ( ost of the ful- 
filment of these onlers ; a nuiatcr usually has such 
authority, but not “ where tlie owner can himself 
personally interfere, as in the honu*. port, or in a port 
in which he has beforehand ajipointett an agent who 
can personally interiere to do tbe thing rcrpiired ” (d) 

Co-oumers are not of necessity partners (V). hut in 
many cases are tenants in common, and it dej>end« 
upon all the circumstances taken together, w'hether 
they are tlie one or tlie other, Jf merely tenants in 
common, each may transfer his share witliout consulting 
the others. They are not, in the absence of contract, 
agents for one another, nor do they liiml each other 
by admissions. Frequently one owner is appointed 
by the others, or by some of tlieni, to manage the 
employment of the ship ami to do what is necessary 

(€) Maude and Pollock {4th ed ), 09 ; TJte liiga (1872), L. R. 
3 Ad. k Ko. 510. 

(d) Lord Abinqer, in AHhur v. Bo/rion (1840), 0 M. & W., 
p, 1^ ; and see Qunn v. RcheriB (1874), L. R. 9 C. P. 331 

(«) Tlie name and addresa of the person to whom the management 
« entrusted muat be rc‘gittertd {». 69). 
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in order to make her a profitable speculation (/) ; siu h 
an owner, termed a managing owner (g), can bind such 
of his co-owners as have i;iven him authority, express 
or implied,, to do so (/i), and he has implied authoritv 
to do what is neees*:arv in ordinary course to cany 
out on shore all that concerns the empliyvment of the 
ship(/). lie may make charter-parties; lie may 
not cancel them (i) ; he may employ a sliipbroker and 
make the consequent payments (A*). If an owner is 
liable to a creditor for work done to the ship, he may 
be made t-o j)ay the whole, and must rely for c-ontri- 
bution on any ri^lit ho may have a.iiainst his co-owner.'j. 

Disputes freq\iently arise between co-owu(‘is as to 
the destination and details (»f an inlcndeil voyaj^e. 
Those are settled in the A<imiralty J)i\jsion ot tlu' 
High Court, whieli has jurisdiction in disputes con- 
cerning possession, earnings, etc. Jl the majority ol 
owners (h‘sire to send th<‘. vessel on a particular voyage, 
hut this is objected to by liie minority, the court will, 
at the instance of the latter, arrest tlie vessel till tlu^ 
majority have entered into a bond to an amount ecpiiva- 
lent to the value of the shares lield by the minority, to 
return the vessel safe, and to answer judgment in an 
action (1). The di.ssontieut who tliiis gets security for 
his share has no claim to any freight earned on the voyage 
in question, nor is he liable for any of the c.vpenscs (w?)- 

( / ) The UunUtnan, [1894] P 214. ^ ^ 

(p) If tlio manager is not a co-owm r, he is styled the “ ship's 
hu^nd." 

{h) Hibbs V. Koss (1866), L. K. 1 Q. B. 534 ; Frnscr v. Cuihbertson 
(1880), 6 Q. B. 1)., at p. 97. 

(♦) Thomas v. Lewis (1879), 4 Ex. D. 18, 

\h) Williamson v. i/ine, [1891] 1 Ch. 390. 
ll) In re BlansJuird (1822), 2 B. A C., at p. 248. 

(m) The Vindobala (1888), 13 P. D. 42 ; 14 P. D. 60 ; The England 
(1887), 12 P. D. 32. 
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Kach owner must contribute las share of cupital for 
tlie expenses of outfit, and ho must pay his quota 
towards the expense of repair ; further, he is liable for 
the expenses (d inanauement iiuturred by flu* sliip^s 
husband, if there be one a[)poiut«‘ 4 i. 

■ 

(iv) Posrnox ok tuk Mastku. 

Thr Master.- Aln) lua-lfr (wlio fuii^t lie duh' isutiii- 
( MtMvl) must start on the vey.i-^e in lime, arul iiiiirtt fake 
to liav(^ a proper eiew' and e(]uij>im‘nl . lie should 
mauii'je tht' ves-ad. un<l ua.vi'jate her i?i the auieed-upoji 
mamiei. emplnyiii;; a {)ilot, wIumc*. hik'Ii is the eustoin of 
the pert. il(* must ke»*p a.ti oiru’ial lou’, and tliis, with 
tlie ship's pa-pers, he mu^t ;.mard and show to the 
pisper otfi(‘er wlem reipiiied to <lo so. Ih^ is, course, 
aiiswciahle for anv irauduleut oi’ illegal conduct of 
u hicli ho is ;iuilis‘ affectin'.' tlie nwuer’s iriter(‘st, such 
cunduct heinuc in his ca''e, ‘^tylcd harmlrt/. lie has 
tlie .same riuhts as a seaman. iiicludin|i a maiitime lien, 
loi the rwov’erv <d his waje..^. aiui for siK li dishurso- 
monts or liahiliti«‘.s as lie may pi(»j)crlv make ot inenr 
on account of the shi[> (n). 

He must take the caieo as (pii(kly as possible, must 
store it properly, and inn.st sieu the bill of ladirpj, tor 
all he has taken on board (o). He should de.livei the 
car^o, on arrival at the destination, to the projier person, 
subject to his lien for freiirht (p). 

Arnono his powers are: (1) hypotiiecation, to raise 
money for necessary pnrpo.s»j,s (^) ; (2) sale, where this 

(n) Section 167 ; 2’Ae Ca-tlle^fUe, [18931 A. C. 38 ; The OrierUa, 
[1896] P. 49 ; and cf. The Bijfon (Hty, [1897] P. 226. 

(o) Soo arUe, pp, 441 — 144 

(p) AnUf p. 449. 


p/) See below 
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course is necessary, and the best« course, and com- 
munication with the owner in time is impossible ; 
(3) transhipment, in cases where it is desirable in the 
interest of his owners; (4) disciplinary powers over 
those on board the vessel ; (5) jettison, i.e., throwing 
goods overboard to lighten the ship ; (6) in the absence 
of the owners, and if communication is impossible in 
time, he may bind them by contracts for the supply of 
necessaries, or may borrow money on their credit to 
pay for necessaries to be supplied, but not for those 
already supplied. 

BoUmnry . — When it is do.sired to raise money upon 
the ship, or upon ship and cargo, or upon ship and 
freight, a written instrument (sometimes sealed) is 
execiitetl by the master binding liim to repay the 
money within a limited time of arrival safe at home, 
and in the meantime assigning the ship and freight, and 
sometimes the cargo, as security. This instrument is 
called a bottomry botid. No particular form is recjuired ; 
it must contain the main terms of the contract (r). 

It is an essential characteristic of the contract that 
the repayment of the money advanced .should be 
dependent upon the safe arrival at the ship’s port of 
destination, and a deed making the loan repayable in 
any event would not be a good bond (s ) ; but there 
seems to be no objection to a collateral agreement by 
the owner making himself personally hable (<), Interest 
will be payable as agreed. 

(r) The Mary ^nn (1866), L, R. 1 Ad. & £c. 14; Maade and 
Ptulook (4th ed.), p. 562, whero a form of the bond is set oat. 

(«) Per Tsntkrdsn, C.J., in Simonde y, Hodgaon (1835), 3 B. (fc 
Ad. 56 ; TAe Uaabet, fl809] P. 296. 

(i) WmU y. Palmer (1860), 7 C. B. (K.S.), at pp. 360, 361. 
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The eff^t of 'tha bond is to give tlie boinllioldor a 
claim upon the vessel, which he may entorcc by a suit 
in rem in the Admiralty Division ol the lliuh Court. 
The bottomr}^ bondholder’s claim is preferential to that 
of a mortgagee, and is postponeJLto a claim on account 
of^wages or of subsequent salvage {«) ; but a master 
who has bound himself on the bond, cannot set up his 
claim for wages in pri4)rity to the bojidliolder {x). 
Bondholders iiUer se do not rank in ordtu’ of )>iiority; 
on the contrary, the holder of the last civcii Ixmd ranks 
first, and so on upwards (?/). 

The liypothecation may be made liy the owner if he 
is on the spot, and under the following circumstances 
by the master, viz., wdien it is a matter of nwassity 
to raise the money oji the secuiity of the vt'ssel ; for 
“necessity is the very loundation of this right ” (y). 
And before pledging the ship, fh«5 master must do Lia 
best to raise money upon cre<lit. and though previous 
communication with the owners is not a sine qua non, 
yet it is necessary where [XKSsibh} (z). W hether or not 
such necessity exists as to warrant the raiding of money 
by hypothecation is a matter iif)on which tlie lender 
is bound to make inquiries, but “ all tliat the lender 
of bottomry has to look to i.s - that tin; ship is in 
distress ; that the master has no credit ; that the 
amount is required for necossaiy purposes (a). And 
the bond must be given for money advanced for the 
ship, e.g., not for a personal debt of the master, nor 

(tt) See Maude and Pollock, pp. 575, 570, 

(») Tkt Jomihan Goodhue (1859), Sw». 624. This rule does not 
amdy where payment of the maeter will not prejudice the bondhoklor 
(TU Edward Oliver (1866), L. R 1 A. A K, 379). 

(y) See Maude and Pollock (4th od.), p. 664. 

(*) See The Kamak (1869), L. R. 2 P. C. 605. 

(a) The Mary Ann (1866), L. R. 1 A. ft E. 14. 
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for matters outside the scope of kis authority ; and 
there must be, at the time, an intention to raise the 
money on bottomry ; i.e., a transaction not intended 
to bo a bottomry bond cannot be made siicli there- 
after (6). r 

The car^o may bo hypothecated eitlior for its own 
direct benefit, or for the benefit of the vessel ireiierally, 
provided that the car^^o receives some apprecialde 
benefit or prospect of benefit from the transaction (c). 
but the master becomes only a;;ent to bind the caru(< 
owner if an overruling necessity arises during the 
voyage (d). The master must, if possibles, communi- 
cate, or at least try t») communicate, with the cargo 
owners before hypothecating tludr property {e). The 
owner of the cargo is entitled to indemnity from the 
shipowner in the event of seizure under tlie boml ( /). 

When the cargo alone is hypothecated, the Ijond 
given is properly termed a respondenlia l>ond, l>iit the 
term hottomvy bond is often also used in this sense. 

(v) SAnVA(JK. 

Tins is a reward allowed to persons wlio save a hhip, 
apparel and cargo, or wliat had formed pait of those, or 
freight frt)m shipwreck, capture, or similar jeopardy (y). 
The right to .salvage may, Init does not nece.-^saiily, aihe 
out of contruet (h). To support the claim the salvoi 

(6) See The Karmk {\^iSS), L. R. 2 A. & R., at ji. 301 ; The Awjut-k 
(1812), 1 DotlH., at p. 287, 

(c) The GraUtudine. (1801), 3 C. Rob., at p. 261 ; The Kama! 
(1868), L. U. 2 A. & E., at p, 310. 

(d) The Fonlida (1884), 9 P. i>.. at p. 180. 

(e) The Ilambunj (1861). B. & L. 263, 273. 

(/) Duncan v. Benson (1849). 1 Ex. 637 ; 3 Ex. 644. 

(y) Wills V. Qu>ners of Gas Float IKAiWon, [1897] A. C., ai p. 344. 

[h) Five Steel Barges (1890), 15 P. D. 142 : per IIanseji, P., a 
p. 146. 



ifeALVAOE. 


505 


must show : (1) Tliat tlie services remlored were voluu- 
tary. Accordingly, the services must imt he such as 
would be called for under a pre-oxisling coutrnct ; hut 
if a tug lias a;;reed t«) tow a vessej and circuiustances 
have arisen wliiidi justifv the in abandoning that 
contract, she may recover salvage h>r further servicers 
which are outside the scope of the contract of towage (i). 
(2) That there was skill and peril, and some enterprise 
shown in the perf«)rmau(‘e of th «5 work : (‘1) Tiiat the 
services weie beneficial. 

The salvor has a maritime lien, extending to shiji, 
freight, cargo, up{)n the property salved, the lien 
ranking first, above all other liens wliich have already 
previously attached to the property. The cargo owners 
are liahh^ for salvage, and in proportion to its value 
rateahly wdth tlie otlier properU salved [k). 

The amount payable Jor .salvage is geiKually assessed 
by the court, hut it is (piito comp<‘tent for the masters 
of the vessels concerned tt) enter into an agreement 
before assistance is rendered fixing tlie. amount to be 
paid. The master of the salving vessel can hind his 
owm^rs and crew by sucli an agreement if it is fair 
and honest ( 1 ) ; hut the agreement will he set aside if 
it is inequitable. An agreement to pay an cxorliitant 
sum coupled with the fact that the master of the 
vessel about to bo salved is acting under the stress 
of circumstances, will be treated as inequitable (m). 
The salvage money I.'* apportirjiiwl lietween the owners, 
master, officers and crew of the salving vessel. Except 

(») See The Leon Blum, [1915] P 

(i) The Longford (1881), 6 V. D. «0. 

(0 The Nasmyth (1886), 10 P. D. 41. 

(TO) The Medina (1877), 2 P. D. 5; Th^ Hiallo, [1891] P. 175 j 
The Port Caledonia, [19031 P 184. 



SHippmai 


in the case of a seaman belonging* to a ship employed 
on salvage service) a seaman cannot agree to abandon 
any right that he may have or obtain in the nature of 
salvage (n). 

Salvors who are guilty of or are privy to the embezzle- 
ment of salved property forfeit all claim t6 salvage ; and 
those who by negligence or lack of supervision fail to 
prevent or dete(‘t such embezzlement are liable to 
forfeiture or diminution of the award according to the 
view taken by the Court of tluiir conduct (o). 

By the Merchant Shipping (Salvage) Act, 1910, where 
salvage services are rendered by any sliips belonging to 
His Majesty, and that ship is specially equipped with 
salvage plant or is a tug the Admiralty is entitled to 
claim salvage. A vessel so equipped, or a tug, which 
has been demised to the Crown, is one “ belonging to 
His Majesty ” within the meaning of the Act (p). 


(vi) Position of the Seamk.nt. 

Agreetnent for Serrwe . — Except in tlie case of small 
vessels employed in the coasting trade, the master must 
enter into an agreement with every seaman whom he 
carries to sea as one of his crow from any port in the 
United Kingdom ( 7 ). Every agreement may, if the 
ship is a home-trading ship (r), and must, if it is a 
foreign-going ship, be entered into before a superin- 
tendent of a mercantile marine office, and must be 
read over to the seaman by the superintendent, or he 

(») Section 166. 

( 0 ) Tht Clan SuOterland, [1018] P. 332. 

(p) Admiralty Commuf^ioner^ v. Paye, [1919] 1 K. B. 299, 0. A. 
(g) Section 113. 

^r) Sections 115, 110. 
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muBii oiiuerwiso ascertain that the seaman understands 
it ; and the seaman must sijjin in the siiperintendont's 
presence (s). In the case of a home ship, the aj^ree- 
ment may bo explained by the master, and the seaman's 
signature may bo affixed in tho prctfcnco of any attesting 
witness (<). * 

Seamen shipped in the British possessions are to be 
engagod before some superintendent, or if there bo 
none, then before some officer of Customs (w) ; and 
seamen shipped in foreign ports arc to be engaged 
before the consul, and the sanction of such consul shall 
be indorsed upon the agreement, and he shall state the 
fact of his attestation of tho agreement (w). 

Tho form of agreement for ordinary use is one 
sanctioned by tiio Board of Trade ; it must be dated 
at’ the time of the first signature, and !mist be signed 
first by the master^ then by the seafuaii. It must 
contain (i) the nature, and (so far as possible) the 
duration of tho intended voya'je, or the maximum 
period of tho voyage, and the places or parts of the 
world, if any, to which the voyage is not t(» ext<md ; 
(ii) the number and description of the crew, specifying 
how many are eiigagetl as sailors ; (iii) the time at 
which each seaman is to bo on board or to be^dn work ; 

(iv) the capacity in which each seaman is to serve ; 

(v) the wages ; (vi) a scale of the provisions to be 
furnished to each seaman; (vii) regulations as to 
conduct, punishment, etc. {x). 

(a) Section 115. Different ruiee apply to mibetiluiee. See 8ame 
section. 

Section 110; as to the length of time during which tho service 
may be made to last, and for rcgnlations regarding running sgreemente, 
*00 88. 115 ei seq. 

(i») Section 124. 

(«) Section 114. 
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It is usual for the crew to agree to conduct them- 
selves in an orderly manner, and to obey the master in 
all matters relating to the ship ; provisions not contrary 
to law may bo inserted (y), but these are always looked 
at jealously and coiwtrued most strictly in favour of 
the seaman. A provision is contrary tO law wliich is 
inconsistent with any of the provisions of the Act. 
Accordingly, the master cannot stipulate for the right 
to make deductions from wages without leave, whicli 
differ in amount and are enforceable in a different 
manner from those providc<i by the Act (2). No stamp 
duty is required on the contract (a). 

The agreement may be put an end to, and the 
seaman be discharged in the various ways in which a 
contract can ordinarily he terminated. Ihit when a 
seaman is discharged in the United Kingdom on the 
termination of his engagement from a foreign-going 
ship the discharge must take place ludore a superinten- 
dent-, and the master must sign a form containing a 
statement as to the conduct, character, and qualification 
of the seaman, or he may in the said form stat»‘, that 
he declines to giv<^ an opinion upon these matters (b). 
Independently of the contract, a seaman is not liable 
to discharge, unless his capacity is impaireil, or unless 
he has been guilty of any offence, in whicli case he 
may be tried before a naval court (c), and may be 
condemned to drscliarge (d). 

The transfer of a British ship to another owner out 
of the King’s dominions operates to discharge the 

(ij) Section 114 (3). 

(z) Mercantile Steanukip Co. v. Hall, [1909] 2 K. B. 423, and see 
post, pp. 61 1 — 614. 

(o) lotion 721. (c)'Afl to ite constitution, see s. 481. 

(b) Sections 127, 129, (d) ^Section 483 (1 ) (c). 
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seaman, unless be oonscnts in writing in the prescnoo 
of the proper aiithoriiy to complete the vovage, if 
continued ; if the seaman does not so consent, the 
master must give him a proper certiiicate of discharge, 
pay his wages, and make ado(pi^te provision for his 
maintenance tmd repatriation (e). 

If a master* for any cause iinds it neccssarv T(» dis- 
charge abroad any sailor ladongmg to ids ship, he 
must obtain the sanction of the proper {uitlioiitv as 
detined by the Act, and this must lie cndfu.M’d on 
the agreeimud with th(‘ crew. This is not lu'ces- 
sary when a sailor is discharged at a poit j]i the 
country in which he was shi]>ped(/). A similar 
certificate is ro(juire<l wdicre a seaman is left ladiind 
abroad (/;). 

General RujhiH of Me tSdiimni.- Jh»ssd»lv ilic most 
imporfant of the rights of tlo* seaman is given him hy 
the section in wdiich it, is enacte<l that, notwithstanding 
any agreement to the contrary, it .shall always he an 
implied term in every contract witli tlo^ seaman, that 
the owner or his agents shall u.^e c.veiv reasonable 
endeavour to make and keep the ship .seaw fu tliv {h). 

Amongst his otlier rights are tiiese : (i) tf) he em- 
ployed, and he i.s entitled to compensation (not 
exceeding one month’s wuge.s) if he is iinpro])erly 
discharged within one month ol his beginning to earn 
wages; such compensation being in addition to the 
wages actually earned (f) ; (ii) to have a copy of his 

{t) Merchant Shipping Act, 1906, ss. 31 — 3.3. 
if) Merchant Shipping Act, 1906, w*. 30, 49. There are variotti 
provisions in this case for the protection of the seamen’s interests, 

(o) Merchant Shipping Act, 1906, s. 36. 

(A) Section 468. 

(*) Section 162. 
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agreement posted up in some accessible place (A;) ; 
(iii) to be properly fed, and to receive compensation 
for short or bad provisions ; any throe or more seamen 
may complain to any officer in command of a King’s 
ship, or to a consular agent, or superintendent of a 
mercantile marine office, and such officer shall forth- 
with inspect the food, and shall report^ accordingly : 
the captain is bound to obey the officer’s directions, but 
the seamen are liable to forfeit a week’s wage if their 
complaint is groundless (1). In cases where an agree- 
ment with the crew is required, the master must also 
furnish provisions in accordance with a statutory 
scale (m), and every British foreign-going ship of a 
thousand tons and upwards going to sea from any 
place in the British Islands, or on the continent of 
Europe between the Kiver Elbe and Brest inclusive, 
must carry a duly certificated cook (n) : (iv) to be 
attended free of charge if he receives any Jiurt or injury 
in the service of the ship, or suffers from illness not 
due to Ids own wilful act or default (o) ; this obligation 
ceases after the seaman has been brought back to a 
home port (p) ; (v) in certain cases to he relieved, 
maintained and sent to a proper return port {q), if found 
shipwrecked or in distress abroad (r). 

(fc) Section 120. 

{1) Sections 198 stq. ; Merchant Shipping Act, 1900, bs, 25, 20. 

(m) Merchant Shipping Act, 1900, s. 25 (1). 

(n) Ibid,, 8. 27. (o) Ibid., s. 34. 

{/)) Atuierson v. Raifwr, [1903] I K. B. 689. 

(</) either the port at which the^eaman was ship|)ed, ur a port 
in the country to which ho belongs, or in the case of a discharged 
aeainan some port agreed to by him at the time of discharge. In the 
case of a seaman l^longing to a British poasosaion who has beem 
shipped and discharged out of the United Khigdom, the proper officer 
may treat a port in the United Kingdom aa a pro[)er return port 
(Merchant Shipping Act, 1906, s. 46). 

(f) Merchant Shipping Act, 19(Kt, ss. 40 — 42, 46 — 18. 
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These include emolument su('Ii as a war 
bonus (s). The seaman may claim waj^^es from the date 
settled in the a;zret'ment for him to be^in work, or from 
when he first be<j;ins work, whichever happens first (t ) ; 
and he remains entitled until the e^vpiration •>! the time 
agreed upon, it was formerly the rule tliat unless freight 
was earned w'aftes did not bexiome duo. for “ freiglit is the 
mother of wages.” Tliis no longer liolds gooil, and a 
seaman i.s entitled to wages thougli no freight has been 
earned, unleas, in cases where the ship has been wre<’hod 
or lost, he did n«)t exert him.sell to the utmost to save 
it (u). 

The wages must be specified in tiie agreement, and 
a contract to pay a sum beyond tlie amount so specified 
is not enforceable (x). But ii circumstamjcs, such as 
the outbreak of war during a voyage entitle a seaman to 
refuse to proceed on the voyage, the nuistcr jias im]>lied 
uiithoritv from the owners to make a reasonable contract 
with the seaman for his services, and, if m'-cessary, to 
pay him extra remuneration (y). 

The time within which wages must be i)aid is as 
follows: (1) a home ship, witlim two (ia\’s after the 
termination of the agreement, or at discharge, which- 
ever occurs first (z) ; (2) foreign-going ship.s (with 
certain exceptions), within two clear days aftm- the 
seaman lcave.s the ship (exclusive of Sundays and bank 
holidays) ; but the seaman must be paid £2 or one- 
fourth of the >vages due to him (whicliever is least) at 

(«) W.S A. 1894,8. 742 ; Sfulft^rd v. Mtmy, flUHl 1 K. B. 151. 

(/} Sectiou 165. 

(a) Section 157. 

(«) Sec' ante, p. 507, Tkompaon v. //. A W. NeUon, Ltd., fI913J 2 
K. B. 523. 

(jf) Li^n V Carpathian 5 6' , 1^1915] 2 K. B. 42. 

(t) Section 135. 
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the time when he lawfully leaves the ship at the end of 
his cnifai^cment («). An account of tl)e waives, with all 
deductions specilied, must be <lelivered to the seaman, 
or to the Huporintendent, not less than twenty-four houi 
before discharge or payment off (6). If the seaman i< 
discharged before a superintendent (c) hft> wages must 
bo paid through or in the presence of that ollicer. unle.sv 
a com})etent court otherwise tlirect (d). 

If the service of a seaman terminatt^s Itefore the date 
contemplated in the agreeimmt by reason ol the wrec k 
or loss of the ship, or liis unfitness or inability to pro- 
ceed on the voyage, he is entitli;d to wages only up to 
the time of such termination (e). A ship is wrecked 
within the meaning ol scu-tioii 158. when she has bcH'U 
so damaged a,s to cease to be of service*, for the continuance* 
of the paiticular voyage as a eomine'rcial venture*. ; and 
where tlie damage is repairable, the lemgt-h of time 
re(|uir('.d for the iv.pairs may bring about this lesult ( j' ). 
Detention of the ship by an enemy is not a loss of the 
ship,” and where on the outbreak of war between 
England and Germany a ship was detained in a German 
port, and the erew interned, the House of Lords lield that 
the services of the seamen had not been terminated by 
'* loss of the ship.” On the facts, liowever, tlie Lords 
came to the eemcluaion that the fuithen' pcirformance of 
the contract luul become impossible, and applying the 
principles of the common law (e/), that tlie seamen had 
ceased to be entitled to w’ages {h). But where a British 

1(0 Stjction 134. 

(b) Sections 132, 133. (d) St'ction 131. 

(c) Ante, p. 508. (<?} Section 158. 

if) The Olympic, [1913] P. 92. 

(g) Sec antt, p. 608. 

ih) Horhek v. Beal, [1910] 1 A. 0. 486. 
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ship Wivs captuml •»itul ronlisciil rd for run \iiij; roiilut* 
Imml the^ war hofwfUMi Jtiissiii and Japan, tho 

niastcr kiKiw'iii;::, Imt the not kiniwin;:. tin* nat.\uc 
of the car;.;o, it was lichl (hat. as tho shipowners laid 
hroken tho auroonnnit l)v alt«‘.rin* tho (‘haractor (d the 
voyauo tho .finvico of (ho soanion was not torioinatod 
“ hy I0S.S of tho, V0.SS0I '* within tho iiioariiiiL: of (ho 
sootion (/). Nor is a soainan who has a^iood to sorvo 
for an ordinary coniinon'ial voya^o of a poacofiil nature 
lamnd. at tho ro(jmvit <d tho. ma.stor dminn tin* voyajio, 
to ju’ooood witli a contiahand oarjio to a lM‘lli;:oi’out 
port al tho risk (»f <‘apturo and its oon.so<|uonoos. Jlis 
rofiisal to do so will not affoot his lii^ht to ua^os (/ ). 

Tho wa;^MW, (U’ part of tho.in, niav' ho forfoitod on the 
foll(»\\in ;4 f'nmnds : ( 1 ) dosortion (/), tho iiilos and 

ponaltios rolalino to this oifoiuo hoiji;* voiv ko\oi< 5; 
(*JI) no;jloo(in^ witln^ut roa.s(»nahh* oaiiso to join tho 
shij), or ah.sonoo without loavo within Iwonty-four hoiii.s 
of sailino from any port (/; ; (3) (pnttin;^ tho ship 
without loavo after hor arrival m port, boforo. sho, is 
in a plaoc of soouiity {m ) ; (1) wilful flisohotlionoi^ t<» any 
lawful oommand (n/) ; (5) oontinuo<l wilful noolact fd 
duty (m) ; (ti) omhozzhunont. or doin^ wilful dama;;o. (in) ; 
( 1 ) •sniUL'^linj:. involvin;^ loss to tho owuiorf/n). 

In tho oiLsc cd doseriion, a soainan is liablo to forfeit 
all his wa;'o,s ; and the amount (d tho forfoitorl w'a;ros 
must be applied in roimhui’Hin^ the owner the oxjauiseH (o) 

(i) Amtin Frutrx Stfnm Shippimj ('o. v. StmrL\ [MlOr)) 2 K. Jt. 
315. Jn Sitrimgfa v. { lfK)«| 2 K. ». «l, it hhh hclU ttuit tho 
t^liture and dentnu tion nf a ship without iiny fault on Ihu |»art of the 
owner, did terminate the uerviee of the iwenien. 

(k) Palace Shipping Co.^ Limited v. t.'ainf, [1U07] A. 3Kd. 

(/) Section 221. 

(m) Section 225. (m) Se<-tionH, 15U. 22.'>. 

p») Those will not include duniMKCH cauwil by the detention of llie 
reiiiicl : Fealr v. U'ttyu/n 1 im2j 1 K. B. 115. 
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caused by the desertion, any balanctf hein;^ [)aid into the 
Exchequer {p), But a stipulation iu tlie aj^nuuncnt 
that a seaman shall forleit his wa^^Co in ciise ol descition 
is invalid ((f). 

Dudes <)f (he Seaman. - 'YUe didit'-s of a seaman aie 
to join his vessel and to do his propel woik upon it iinlil 
the. termination of his a;j^reemenl , and he must obe\ his 
superior ollieers, thou!»h the command be i^iven in a 
rrni}fh or unmannerly way (r). lie must devote the 
whole of his time to his employer's ser\iee. and <lo 
his best under all the emeruenciew of the voya;i<‘, and 
any agreement to pay extra for ordinal y duties i;? 
void (,v). 

Remedies, (i) l{i;;ht of aetion. A s(^alnan‘s remedieh 
are hy suit a‘;ainst the owners dr a, gainst a master 
who ennajicd him iu the Kin;j;'s Jh-neb, or a;iainsl the 
owner or the master in personam, or the ship and fiei^ht 
in rem {() iu the Admiralty division ; if the amount is 
under ildtl he may sue in the county eouit(a). and if 
md exceedinj' DU in a court of suimnarv juiisdiet ion (,/). 
(ii) Lion. A seaman luis a maiitime lien on the ship 
and fieiiiht for his waj'cs, and this he may enforee by 
means of arrest and an aetion in rem in A<lmiralty, 
His rij^ht is aj^ainst the ship, but not the carjjio, and it 
he has rendered services to her, the fact that they were 

(j)) Sect ion 232. 

(7) Shrlford v. Attmy, (HH"! I K. B. 154. 

(r) The Kxder (17119). 2 (’. Itob. 2ttl. 

(») Slilk- V. Meyrxrk (1S09), 2 (.'ftinp. 317. 

(0 Admiralty Court Act, isiH ; Kay on Shii>inH.Hl(M>, s. 509. 

(m) Countv ('ourtM Adiniraitv JuriKitictiuu Act, 1808. a. 3. 

(x) M.«.A‘ 1894, ». 104. 
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not at tho*nMjuost. or i‘v<'n with the lvnow'h‘(l;*c 

of iUs prosoiit ovvu^or, is no l>ur to his cluim. Tln‘ srainiui 
cannot by any aj.'ivoimiit forfeit liis lien (y). 'I'his lien 
takes jnioritv oi that of a morteaL’C**, of that itf a master, 
and of the eharue of a liottoinrvilioiidholdei, so lar as 
the Wildes w’.'r(‘ !iot earne<l on a ^ovai^e piior to the 
tt<lvance on tfio bond (:). 

(}f) (c; T/tt //«/« (IST.'t). 2S \j T, l!iS7. 
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STOCK KXCUANiiK TliANS.VCTlONS. 

• 

Tuansactions oil tlu*. London StoL'k rx«luin;;o uro 
ooutiiW’ts for the. jnnrhaso or sale of ,sonuili(^s (^/)- 
They arc ^^overned by the ordinary law of ronl-ract, hut- 
owin.i^ both to the peculiar nature of “ sei urilies ” and 
to the cuHtoniH of the “ exchanj;e, ’ or luarkel, where 
they are made, they are entered into suliject to various 
teriuH, botli expiess ami iiujilied. 


Tnic llrmcs ok tiik Stoi-k KxciiANiii:. 

Tlie Loudon Stock Kxchanjie is of the natuie of a 
club. Membemhip is limited ; memb(*is are elected liy 
a committee for one year at a time, and must (hen 
apply for re-election. No memlier lias a jij*ht to be 
re-elected unless the. committee deem him eli^uble. ami 
that is entirely a <|uestion for them. If a memlier ajiplics 
for re-election, the committee may refuse to »rant his 
application without j;ivin«; any reasons for their decision, 
and in the absence of evidence to the contrary, the 
court will a.ssume that the committee, acting in good 

(«) The word “Hoeuritk'S ” Iwih In’cn ailojited hy the ruhn of the 
iSlwk Kxchanjie tu tneludo hU {oniw of pcrKonal jirojicrty Ihero dealt 
in. It is not Mtrietly oceunUc, as sharcu in and eajutal Htor k cd a com- 
yany are not “ securiticR ” for the repayment of money ; hut the wool 
Applice to bonds, debenture*, debenture stock, and stock in the public 
fanda. 

Stock Exchange accurities are rhomi in net ion (sec nn/?, p. 62, 
noie(/)); they arc exprewly excluded from the definition of “good* ” 
in the 8ale of (^hxIs Act, 1893 ; coiiHe((nentlyi contracts for the pur- 
chase or sale of securities need not lie in writing. 
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faith, came tlie f onclusion not to re-elect the member 
for some good aijd sufficient reason connected with the 
true interests of the London Stock Exchange (6). The 
management of the Stock Exchange is in the hands of 
the committee, and the conduct business is regulatwl 
by printed hdes issjied by the c«>mmittee ; and any 
dispute between meiribers must be referred to the com- 
mittee. Members are either joljbers or brokers ; brokers 
ar<‘ agents foi- outside clients ; jobbers are nev(‘r agents ; 
brokers need not always be agents, they too may buy 
or sell on their own account ; but. memlxMS of the Stock 
Exchange are idways personally liable to one another 
whether they are priiwipals or agents. All cont racts are 
made for settlement on some particular day. In the 
case of an i.ssue of new securities the c(uumittee of the 
Stock Exchange fix the day: this is called “ Hj>ecial 
setthnneut.” In th^^ case of other se<'ui'ities. bargains, 
unle.s.s otherwise marked, are b»r comph'tion (ui the 
.settling day of the current account ; then* are t welve 

accounts *' in the year for l•onsols, twenty-four for 
other securities; the .settlement is at the end of the. 
account ; different. seen ritie."* may hav»* different settling 
day.s or “ pay days." 

Tlie contract for the purchase 4»r .sale <»f s<s uiili<‘s is 
ordinarily ma<le by a broker, acting on behalf of his 
client, with a jobber. Tlie jtibber lias two alti’inatives : 
either he may buv <»r .sell upon his own account, in 
which ca.se he is a princi]>al ami privity of <ontract ia 
established between liim and the broker s client, or he 
may discharge his own liability t4i pay for or to ileliver 
the securities by fiirni.shing the nann* of someone elso 

(6) V. JiKfli*, f liMCij 2 ('ll. 21 1 ; Weitihenjir v. imfliH {\fi. 2), 

imtBJ 1 t’h. r»l7, ( A. ; uninncii. (lann A. r lUMi, 
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able and willing; to complete the 'barj^ain (c). If the 
latter alternative is adopted, the proce^ss is somewhat as 
follows : The jobber, who, let us .suj)pose, has under- 
taken to purchase securities from a broker, resells the 
securities to another » jobber or to a broker, and that 
jobber or broker resells them to another* and so on ; 
fmally on the day called “ti<'kct day." which imme- 
diately precedes " p.ay day,’* the broker who is lh(‘ last 
purchaser of the securities in (piestion issues a ticket 
containiiij* particidars of the sectiritii's and their )uic<‘. 
his own nafue as tlje payinj^ ])roker, the name of his 
client. t.o whom the securities are. to bi; transferred, and 
the name of his immediate seller ; this ticket he juisses to 
his immediate seller, who adds the naitie of the person 
from whom he bought, and then passes it back to him. 
and so it is passed throujih the other intermediate 
buyers and sellers till it reaches the hands of the 
jobber : the jobber passes the “ name " to th(‘ original 
sellinu; broker, and as soon as the ‘’name’’ has been 
accepted the jobber is discharged from the contract, 
and bis place is taken by the ultimate purchaser ((/). 
The broker who issues the ticket represents that the 
person whose name is on the ticket is his princij)al ; 

(0 V. Mfrrif (1875), 1.. R. 7 H. R. 5:t0. The jothrf 

“ mukiN a ]»ricc ” for the broker without knowing whi ther the broker 
intemlH to b\iy or sell. The Uifferenee >)etwe«'n the buying prh-e aiul 
tl\e selling priee of a fieeurity on any ]»artieular ilay is (-allnl the 
“ market tuni.” aiul the jol>lM*r make's his profit by f»ureha.sing at the 
lower and selling at the higher priee or ns near as he t-an get in his 
bargain with tlie hn>ker. 

In attempting to Huminarise the praetiee of the Stork Exchange, it 
is importsihle t<* do more than deseiilH* in outline the nujst important 
features. In Stork Exchange «-aae«, ex ])ert evidence is always requireil 
of the praetiee of the Stock Exchange in relation to the contract in 
question. 

(fi) Colea V, Brlslnm (18tW), L. R. 4 ('h. 3; Martnl v. (2) 
(1871), I.. R.tiKx. 132. 
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that, he had aiitho.'itv t<» bind him : that he is a person 
capable of acceptimj; tlie shares ; if these representations 
are untrue the broker is liable, to any one \vh«> may have 
incurred loss in conse<juence (#). 

The securities must be paid Jor on pav day. The 

pri<-e of till securities on pay day is it a in cases 

olliciully lixed two days beforehand ami is then nderred 
to as the “ makiiiii up “ jun e ( f ), In the case of (.ther 
.securities then^ is no oHh-ial “ makinii uj) " |ui<‘o. If 
the securities “ make up." the ultirn.ite purchaser pays 
the makiiiir up prici* to the orii-inal seller, and each 
member on the line aloiu* whiih the baiiunn is traced 
settles with his immediate cotitiactiici partv bv pa vine 
t(» or receiving from him the dilfereiicf* between the 
piice of the baruain between them and the makin^^ up 
price. The same lesult is obtained, ihoujjh in a sliuhtlv 
difTerent. way. in the case ni other securiti(‘s. The 
pa.ssinL^ of the ticket and the .settlement of every bod v‘.s 
accounts is now laruely accomplished by means of the 
“settlement department." wliicli lU'ts in the manner of 
a cleaiinj; house. 

Next the securities have t»> be delivered bv the 
ori^dnal selling broker t^j the ultimate purcha.ser. The 
rules of the Stock Kxclianj'c fix the days on which 
securities have, to be delivensl. diffeient davs beiritj 
fixe.d for different kinds of .securities (//). Thus, 

p) Merry v. SiflnU< (1H72), L. H. 7 ( h. 7ait : /,/r hJ., 

at j>. 7.7r). 

{ / ) Klaborato antinp iiH'ntH exist by wliirh the ( 'Ink of the Houtte 
twrertaias the jirire at whieh dealing liave taken pljn e, and nx(*« the 
“ making up ” piice aivoniin^ly. 

((/) Securith-a arc of ditferent kinda. and ate thc'refore transferable 
in different ways ; wune re<pnre a <lisst of tranafer and the production 
of eertiticatca ; (itliers, like liearer Umds. |NvaK by delivery (I hey mayor 
may not l»e nefiotiable inRtmnienls. sjs* u/dc, pp. 21HI, 'MKi, 1104 ) The 
word "scrip" ia often applinl to la*an*r securitn*s, but if meann 
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bearer scciiritioB must be delivered nn pay day, consols 
on consol pay day. other securities ^within a certain 
number of days of pay day. If tlie seller fails to 
deliver the securities to the purchaser on the proper 
day, the. purchaser may apply to the huvinir-in and 
8ellin»-out department of the Sto(;k Exchange. After 
public notice has been ^^iven, the offfcials of the 
depart inent “ buy in " the securities, ther(‘hy ju’o- 
vidin^^ a member who will deliver the securiti(*s to 
the purchaser. The seller through whose fault the 
securities were not delivered at the proper time is 
liable to make ^ood any loss incurred by the pur< ha.^er. 
A similar remedy is o])en to the seller of securities if 
the purchaser fails to pass the name of a j)ers(»n to 
whom the securities are to be transferred. In tliis case 
the ollicials of the buyin»-in and sellinii-out depailment 
sell the securities, thereljy furnishing the seller with a 
“name” t(» whom the securities may be trans- 
ferred. 

In th(‘ event of the ])erson in faidt not bein;,^ able to 
meet his liabilities, which have arisen from his not 
having- }^iven a name «»r not havinu delivt^ed the 
securities, as the case may be, the ilealer next to him 
becomes liable, and on Ins failure the next, and so on all 
down the lii\e till the liability is met. 

Tln^ liability of intermetliaries as buyers contimtes till 
a name has been accepted by the selliiiii; broker ; for 
even when a name has been passed the selling broker 
may td)je(*t to the name on various moumls, such as 

fttrioMy the doounient ftent out, when a new loan or new stock is i.ssiied» 

those who will l)e entitled to eertilk-atcs or UhuIs or in^arer slmres. 
AM the ease may In*. Other securitiw again are t ransferahle hy 
inaeri)>tioii in the lH>ok.s of the Hank of Kngluml ami certain other 
hank-s. 
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that he is a loreigner resident abroad, or an infant, 
or a person wham the company will n(>t accept as 
a shareholder : in such a case if the objection is 
upheld, with or without reference t»> th(‘. committee 
of the Stock Excliange, anotlier ns me must be 
substituted. , 

Howe\er. by the rules i)f the St«K‘k Kxc|ijinij;e. a limit 
is put to the time within which the ultimate partiw 
must buy in or sell out, as the < ase. may be. ami when 
this ])eriod has elapsed (it differs in length according to 
the nature of the securities) the intermediaries are 
automatically rehnused. The law, however, (ha's not 
rwognise the release of the intermediaries where a 
name has been passed of a person, such as an infant, 
who cannot contract, or of a person without his 
authority, because in such cases t)u' seller lannot 
conifiel the supp(»s«l pundiaser to comj>let<* the f on- 
tract ; the name must be that of a person “able" 
to contract .ami willing to ent«‘r into the contract in 
(juestion ; the fact that he turns out to he impecunioUH 
does m»t prevent the interinediaiies being released if his 
name has been .accepted ()r the jieiiod allowed by th' 
rules has elapsed (/?). 

Should the purchaser not wish to take up the siM iiritio 
on the account day named, he may be able to arrang' 
a " continuation " or “ carry over ’* t4> the next account 
Two days before the account day (in the case of mining 
securities, three days), called “ contango " day, he sellf 
the shares, usually to the dealer from whom he haf 
bought them and buys hack the same shares for the next 
account, paying cither interest on the securities or a 

. (A) yfrhallfi v, M^rry (IH7.'*), h. R, 7 Jt L. /i.'IO; MujUJ v. 

(IIa. L R. VKx. si. 
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fixed charge called contango ” (i)*; if the securities 
have fallen in value the purchaser must also pay the 
difference between the price he originally gave and the 
making up price. The rate of interest di^pends upon 
the state of the inoift*.y market ; the amount of the 
“ contango ” depends upon whether tlup'e are more 
“ hulls,” viz., [)ersons who have bought and are not 
anxious to take up, or “ hears,” viz., persons who 
have sold and are not anxious to deliver, in the market. 
“ Bulls ” are waiting for the price to go up, ” Invars ” 
for the price to go down. Sometimes, therefore, the 
seller insteiwl of oht^iining a contango rate has to pay 
a rate (called ” backwardation " or ” hack ”) for the 
“ carry over,” 

Another methcKl of dealing on the Stock Exchange is 
by means of “ options.” A. agrees to })ay a certain 
suiri to B. for the right (which he need not exeri'ise) of 
taking delivery of certain securities froni B. on a 
futiire day at a narnetl price. This is a “call.” If 
A. agnics to pay for the right of delivering securities it 
is termed a “ put.” If A. has the choice, of either 
taking delivery or making delivery it is termed a “ put 
aiul call,” A. pays the agreed amount when the option 
matures whether he exerci8e.8 it or not. 

In cases where A. buys securitie>< from B., B. huy.s 
the same securities from V., and (k from A., no securi- 
ties pass, and the transaction, which consists wholly of 
the payment of differences, is called making up. If A. 
buys from B., and B. from C., B. may ask A. and C, to 

make down,” and allow him (B.) to drop out on 
payment of difTerences. 

(t) Though the two methods of {mying inteo'8t aiul paying a iixe<l 
ohturge are quite distinct, the term “ (contango " or “ contango rat«y 
i* often iisetl for either. 
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Elaborate provision is mode by th^ nilos for dealing 
with any meinbef who fails to fulfil his (Mijj;agoments. 
He is haiDiiuued ho is publicly declared a defaulter 
— and thereby ceases to be a member. His assets are 
assigned to the “ otfit'ial a.ssi^nee ^ for the benefit of his 
creditors on •the Stock Kxeliauiie ; all aecounts are 
automatically close<l at the prices current immediately 
before the declaration of his default (hammer prices), 
and the differences arisinjLj upon the defaulter’s trans- 
actions are paid to or claimetl from the official assi^^nee. 
This etpiifable assignment to the official assignee is a 
purely domestic arrangement affecting only his creditors 
on the Stock KxchanL^e, and does not in any way 
interfere with the rii/hts of outsiders ; it is, however, an 
act of baiiknifits'v, upon which a petition can be broui^dit 
within threi' months (f) ; the official assit^nee cannot, 
tluuefore, safely distribute the assets till that period 
has elapsed, but in the meantime, and until the 
commencement of any bankruptcy proceeding's, the 
assignment is eood anainst outside creditors {m). The 
as.sets in tlie hands of the official assij^nee may include 
the proceeds of “ differences ” aiisinj; ujam the close of 
bargains at the hammer price in favour of the defaulter ; 
the fund thus created is a purely urtiticial fund provide<l 
by members of the Stock h)xchani;e as a result eff rules 

{k) RieluirdMtn v- SUinnotti, Todd a- tV/., jlWlllJ I Q, it. 701. THe 
r»fficia] oHsigruM' is an r^uitablf asHjj<nw and not an agrnl for the 
defaulter. , 

(/) Tomhm V. Supry (1877), .1 Ap|». ('m 218; RUhnrdMon v. 
•Stormont. Todd d- fVi., |IWH>| 1 K. R 701 ; honttn v. (Jrawn, li«>4j 
2 K. B. 5.77 (('. A,1 ; Povprrd Bak*^r d ('u. v. Vnum of hntdon and 
Smith'n Rank, | itKHiJ 2 ('h, 444 f<’. A.J. Some doubt has U^eii thrown 
on this prr>{M)Sition, sof- In re MendilM<tuhn,\\W,i] 1 K. H. 21(5 jC. A.I, 
prr Vauc.bax Wii.uam.s, LJ., at p. 223, but (he language in the 
eaiMfW quoted alwive is <-1^^ enough. 

(w) Tomkim Sopry, nujira ; Lonui$ v. fafro»v«, supra. 
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made for their cohvenience, for they are under no lep(al 
liability to fulfil their part of the contfact with a person 
who has declared his inability to fulfil his part ; conse- 
quently if the defaulter is later declared bankrupt this 
fund does not form part of his assete, and does not, 
therefore, pass to his trustee in bankniptcy (n). 

Moreover, at least in cjiaes where there is a written 
reqiiest by the member himSelf for a declaration of 
insolvency wdiich results in the transfer of his assets to 
,^q^cdficial assignee, such an assignment must now be 
registered as a deed of arrangement under the Deeds of 
Arrangement Act, 1914, and if that is not done it will 
be void against the trustee in a subsequent bankniptcy. 
although the bankruptcy proceedings may be commenced 
more than three months after the ** hammering " (o). 

Legal Effect of the Rclks. 

In dealing with the practice of the Stock Exchange 
we have necessarily somewhat anticipated a discussion 
of the question as to the legal effect of the rules of the 
Stock Exchange. As between membei's of the Stock 
Exchange the legal effect of the ndes, though of 
academic interest, is of small practical importance, 
because the committee can expel a member for a breach 
of the rules or refuse to re-elect him at the end of the 
current year ; moreover, all disputes between members 
must be referred to arbitration or to the committee, as 
members are expressly forbidden by the rules to sue on^ 
another at law. The legal effect of the ndes without 
the committee's consent becomes important when the 

(w) Ih rf PhmUif, Ex parU Grant (188*)). 13 Ch. 0. <107 [0. A.f. 

(f>) He Ex pttrle RichnMsnn, [ IWI7] I K. H. OO.'l [O. A.]. 
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n^laiioiiH oxistiu;^ Ijit'twecn ou(shI<m« ami iin*?nlKT.s ol the 
StiK'k Kxclianj^c have t») he eoUisideriHl (y/). 

A person who eni[)loy8 a hroker on the Stock K\( hao;i« 
impliixlly ^oves him autlunity t«» act in acconlaiice witli 
itts rule.s, t-hoii;;h thc«se may not hc^nown to the principa), 
and the l)r«*k(M- is entithnl to )m^ inde.mni(i<Ml hy Jiis 
cli«mt for aH that he does in accordance with those 
nd(js (7) ; hut the client is not hound ))y the ruhss if 
they are (uther illegal or unreasiuiahle ami not know^i 
tK) liirn (/*). Th<‘. printed ruh‘s of the Stock Kxchange 

are now taken Ui 1)<‘ known to the client, Imt he is not 
hound hy a custom as such without evidence fd his 
hein^^ acepjainted with it (.s). The fact that the custom is 
unreasonahle or ille;;al, such as the custom to jlisre^r^pd 
Leeman’s Act (/). is ^ood j'lound for supposijj;^ that 
tlie client has not (‘onsented t<» he hound hy it (a), but 
it is not conclusi\e (./') ; nor is t he client discharged 
merely l)c*cuuse the custom contiadicts the ordinary Jaw 
of contract ; thus tliere is a \v(*Jl-ieco;4iiised usa;^e that 
a puj'chaser of securities is not efilitJed Ut jefuse accept- 
ance of paj’t only of the securities, thou;j!:h accordinj^ t(» 


ip) ()wiiij;» tn the fact ituit iucihIk'IM of (Ijc .Stock i'Achauj^t* arc 
|K‘rBoually liable to one another, whether they arc aj^enfa for an out* 
able client or not, and that diHfmtca hum- only u|H»n th<‘ failure of a 
ineniher, the form of contract about whi« h then* is litigation is UNiially 
one made hy a broker on behalf of a client with a jobla.‘r a< ting as 
prinoiiNil. At any rate it will be convenient in roiiaideriii^ the lc)$al 
effect of the rules to have this kind of eontrai t chiefi}' in view. 

(7) Sutton V. Tatham (1839), JO A. & K. 27 ; ChaptnuH v, Sttrph^rd 
(1867), L. R. 2 (’. P. 228 : pir \Vii.i fs, . 1 ., at p. 238 ; VoryH v, 
Baxter, [HKW) A. C. 467, at p. 470. .Sms on/e^p. 133. 

(f) Smith V. Beynol(f4 (1802), Wi h. T. 800 fC. A.]. 

(s) Benjamin v. BarntU (1903), H t’oro. f ’aa. 244 ; Rohitimn v, 
UdeU (1876), L. H. 7 H. L. 8J8 ; Ncilmm v, James (1882), 0 Q. B. D, 
516 

It) Sec ante, p, 30. 

(«) Perry v. Bfirneit (188.7). 15 Q. B. I). 388. ,Sce unU , p. 134. 

([«') Seymour v. Bridge (18^7), 14 Q. B. 1>. 4t»0. 
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ordinary law li« c(»uld insist nn a UmuIci* nf*llic wliol** 
amount or none ; a l>rokor may obtain securities fnun 
different sellers and the client must indemnify him for 
those which h(: has paid for (//). 

But the position (*f the client is not affected by 
resolutions of the committee of the Stock •Kxchani^e if 
they have the effect of alteriiui his conTract ; thus, 
where the client is a purchaser and the selhn- is iinable 
to make delivery, a resolution of the crunmitte<i may 
suspend tin*, riuht of the client’s broker “ buy in " the 
securities: in these circuinstances the client, in spite 
of the n'solution. may refuse to accept posl.])oned 
delivery of the, securities and thus repinliat<’ the con- 
tract ; the. looker will ultimately have to ac(<'pt the 
seeuriti(5S and pay for them acc(o<iinj: to tin; rules of 
the Stock Kxclian/ie, but the clitmt will be umbu' m» 
liability to imlemnify him (:). 

Similarly the client is md aff'eetcul bv what takes 
place after a member has been declared a defaulter. If 
the broker is ” hammered,*’ since privity of contract 
exists between the client and the jobber, the ylient may 
either pay for and take up the shares himself or lu^ may 
appoint another broker to take the place of the 
defaulter ; in any case he cannot t‘.scape his liability t«) 
complete the bargain {a). If the jobber is liammcred 
the client has no remedy a;iainst the broker (6), but on 
the other hand he does not lose any rijj[hts he may 
have against the jobber for breach of contract on 

ty) BfuittmtH V. liunKtl (lima). S Coin. Cu.^. 24A. 

(:) Lhiion Cor/wmOnw v. ('hnninijlon {I1K)2), 8 Coin. Cih. UU. 

(f() Uvitt V. UnmhUt, IIIHM] 2 K. B. 53 [ V . A.l; Citrrit v. Booth 
(1902), 7 Com. Ctts. 77. 

(6) Bill V. lihtpht.rU dr Co. (1902), 8 Cuiu. (Jail. 4S. 
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account o[ arraiij»cincnts made by the jobber with the 
ofticial assi^'uce (cj. 

The Position ok the likoKioii. 

Tlie, bioke", beiii” an ai^ent, must iiol maki* a secret 
prolit, and luTmust act in aecordaiwe with the autlioritv 
j^ivon to him by his client {<1). If the broker sells before 
the. date u[K)n which he is instructed to sell, the client, 
may repudiate tlic contract (c). Auain. if irisU^ad of 
makiiiji a contract for his client with a jobbtu* he acta 
as princijial without the knowledge. (»r consent of his 
‘•lient and .s<‘lls t-o him securities of his own, tin* client 
may repudiate the transaction altoi^ether ( /' ). Of ( (uirse 
ther<‘ is nothin, u to prevent a budver actinu as princijail 
if the client consents ; and in eveiy (’ase it is a <jin‘.stHHi 
of fact wlie.ther or not a broker is aclm^i as prim.ipal, 
and if he is a prineijial whether <»i not the client lias 
consent (ul to deal with him as such. Thus a broker may 
purchase a block of shares on the marked., alhx'atinj; 
some to his client and keepinu the, rest for himself, but 
this does not make him a piincipal in res]>(‘et (d the 
shares In; allocates ( 7 ). 

If the broker chaiTjes no commission, but rc.iiders 
either a tiet contract (//) or charj»«*h intenst on the pur- 
chase jirice until the client takes the securities up and 

(r) LiilU V. HutnJjhl, HUfiot * (H.r Coi.l.iN*-, al p. (>11, fiillowmi' 
KichtUs V. Mt'rry (1875), L. K. 7 H. K. .53(1. 

(rf) ThiM w thfi (tnliruvry law of ajcm-y, l»ut waa H|n*< irtllv applied 
to Stuck Exchange tramactiuiw in Jtjhnfion v. KmrUy, | HKlHj 2 K. B. 
514; HluhU V. SUilpr, (HHO) I Ch. «32 ((’. A.J; .UU)P v. KtUty, 
I19I31 3 K. B. 314 [V. A.]. See anl^, p. 127. 

(e) Kllii V. /W, [18118) 1 Q. B. 42« jC. A.). 

(/) John^ttn V, KrarUy, unjnn. Sw* on/r, p. 12fl. 

(jf) HroU V. Otxifrfy, | IW)I] 2 K. B. 72ft. 

(A) Johmon v. Ktnrfry, (I’JOSJ 2 K, B. 514. 
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pays for ilicni/ he is juinia facie a principal (/). Siiu c, 
the client is bomul I .0 iiuleinnify tlio b/oker against the 
claims of the jobber it is the duty of the broker, in the 
event of the client not bein^ able to meet his eii<;a:;e- 
inents, to minimise the loss as far jus p<»ssibh5 (/*). If 
the (client declares his inability to completcMie jmrchasci 
of securities the broker may immediaUdy clos(‘ the 
account, i.c., pay for and take up the securities instead 
of arranj'in^' for a “ carry over ” ; a subsequent sale, of 
tlic securities at the best price obtainable so as only t^> 
charjje the client with the difference between the purchase 
price and th(^ jn iceat which they w<‘resold is the ordinary 
and le^ritimate method of minimisinji tin’ eli(‘nt‘s loss(/). 

The broker may repiirchase the shares h»r himself 
without necessarily vitiatini*' the previous sale, but if 
the sah^ and repurchase are substantially one transaction 
and a profit arises upon it. the broj^er must account to 
his client f(»r the profit made (m). 

If a client instriiets his broker to “ carry over “ certain 
securities he undertakes to pay “ the dilferenec," interest 
or “ eontanifo, " and eommission to the broker himself 
for arranjfini^ the carry-over. The broker’s commission 
may be included in the “ cont-iin»;o " or the interest, and 
need not appear separat ely mi the continuation note («). 
If the client fails to provide the broker with sufficient 
cover to carry the stocks over a^^ain, the broker may 
close the account (o) ; and he is entitled to close an open 

(i) Universal Stock i'rclntnge v. Strarhan, [ISiMJ] A. Cl. HMi. 

(it) Walter V. King (1897), 13 T. L. R. 270. 

(/) Maconn v. Krskine, Orenford rfr Co., 1 1901 ] 2 K. B. 493 [(’. A.] ; 
jMcefi V. mu {Crowley's Claim) (1874), UR. 18 Eq. 182. 

(m) Erslinr, Orenford rf- Co. v. Sachs, [10011 2 K. B. 6(H [C. A.]. 

(n) Stubbs V, Slater, [1910] 1 Ch. 032 [C. A.]. 

{o) Larry v. IliU, Srrimqronrs Claim (1873), L. R. 8 Ch. 9211^ 
V. //etmrrf (1890), 24 Q. R. D. 091. 
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account iiuiiuxUately on the denthof the elient (/»). Th|» 
broker may not jmreha.se the share,s himself, hut if they 
arc not reaHonahly saleable in the mai iv<*i , he may take 
them over at a jn’ojier valuation, if the elient is not^ 
thereby j)reju(liee(l (/»)• • 

Kvery “ eontinuation ' is a fresh eontnu l ; a eon- 
tiimation note should t.herefure be issjusl f>y the broker 
t.<» his client at every aeeount, even thouj'li he luis 
instructions to carry over till further lujliee. and on the 
death of the client any exjuess or im|)lie.d authority to 
continue tin*, account i.s revtdaid (7). Tin* broker may 
“take in" his client's securities, /.e., carry tln'iu over 
himself, hut he thereby beeomes a |)nueipal for the lime 
bein^ instead of an a;ient, and iii.s eondiiet. iiuikI iia^c 
the ajjproval of his client (/*). 

(JAMnniNi; on tiik Shm k K\rii,\NoK. 

(Jamblin^ on the Stock Kxidianye .so as to make the 
contract void under the (Jaminj^ Act, 18 1 A, s. 18 (.f), takes 
place whenever there is an afiicement between the 
purchaser and the seller not to take up or deliver the 
securities which they are buying and .scllin;:. but (0 settle 
their business by the payineiil of the difT<*j’enee between 
the price at which the .securities weie bou^lit or sold and 
the price on pay <iay ; the purchase j)ays the dillercncc 
if the price ha,s fallen, the seller if it has lisen (/), 
Spectdatioii on the Stock Excliunge is not ^amblin^ 

(p) JU Fitday, 11913] 1 (Jb, 50r> (C. A. j. , 

(g) In rt (herweg, liaa* v. /iuraiii, JIWKl] I (Jh. 209. 

(r) Ptirt T. Sutherland (1887), .3 T. L It. 422. 

(«) See antCt p. 27. 

(1) Forget v. Odigny, (1895] A. 318, following Thuthr v. Hardy 
1878), 4 Q. B. 1). 685. It IoUowh from wbai hne U'eii liai'l above 
« p. 525, that the question of gambling only ariHeu « hen at leant one 
if the parties ia not a member of tlie Stuck Kxchurtge. 
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provklod tlic liability to take up or ‘deliver securit ies is 
a real one. Thus, a speculatin;^; client instructs his 
broker to t)uy securities which he luis no intention of 
'taking up, hoping to make a profit out of differences on 
a resale when the pi^te rises ; the price falls, and he 
instructs his f>roker to carry over the secitrities to t)ie 
next account, and so on from account to account in the 
expectation »)f an ultimate rise ; but though tlie client 
has no intention of ever taking delivery, the broken' 
may at any time refuse to arrange a cany-over again, 
and may clost*. the account at the next s(‘ttlemc.nt, thus 
putting upon the client a liability to pay for am I take 
up the shanis ; the client is usually unable to j)ay, the 
securities therefore sold and th«5 client escapes with 
the payment of a difference, Imt tin? liabilily t(> pay this 
difference arises fiom “ a genuine transaction of com- 
merce " and not from gaming («). ^ 

On the other hand, gambling will be (‘stablished where 
the transaction is merely a colourable device for betting 
on the rise and fall of stoi^ks and shares, eacrh party 
intending that no stocks shall be delivered and that only 
‘‘ differences ” shall be paid. But the whole trans- 
action has to be looked at in order to discover whether 
or not in fact it is a gaming transaction, and the mere 
fact that the parties in their contract inseit a clause 
entitling the purchaser to insist on delivery may not he 
sufficient to rebut the inference of gaming and wager- 
ing (a:). When the dealer is really an agent he gets his 
remuneration out of his commission, and the rise or fall 
of the market makes no difference to him (ij). 

{u) Thacter v. Hardi/, mpra ; Vnifcrfol SUm Ic Kxchanqt v. 
ijimthaH, 118901 A. C. 100; In re O’ifwr. 1 18991 1 (). B. 794 |(\ A.]. 

(r) rmverml Si4Kk Kxihamje v. •Strtirhan, mpm. 

(y) In re Heuxti (1893). 9 T. L. K. ItUi [C. A.). 
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Hlank Transfers and Fdkijkriks. 

Tlio K'^al ellVft of a translor in l»laiik in 

order to enaldo tin* hroker or the transfoioo to insort 
the description of the securities,0or the c-on>'ideration, 
date, or name of the transfertH*. dej)ends upon whether'^ 
the securities are liansferahle in writ ini; only or hv 
deed. If they are transferahle in writing the transferee 
has authority to till up the blanks (:) ; if the securities 
are transferahle (Uily hy deed then tia?isfiMs e.\ec\ited 
in hlank are ind valid as deeds, and it the\ an* filled 
up hy the hiokt'r or tlie tran.sf<*iee. must he n‘«h‘livered 
hy tln^ transferor (o) ; hut it has been sujj,iL:e>led that 
if the broker fills u|» the blanks with a description 
of the securiticaS which In* has been a\ithoris(*d to 
ins«ut.the, client would he e.sto})ped from assertine that 
he had (uily signed in hlank and that the (h*ed was 
cons(^<]U<*.ntly \oid (h). 

By the rules of the Stock Exchange (which in this 
case expniss the rule of law) stockbrokers aie jK!r,s(*nally 
liahh^ if they obtain a transfer of s<*curitie>; by means of 
a foi'ued transfer, and they are, houml to jcj^lace the 
securities so transferretl (c). Similarly, a hioker who 
iuduces the Bunk of Krifiland, oi any othei hank where 
stock is inscribed, to transfei stock under a for^C/d 
power of attorney, is liable in an action for breach of 

( 2 ) y« n Taltiti ('olUm (o , Kjt jHith Stwimt (IH74), 17 Ef|, 27.1, 

(а) Hif/Urwhife v. M'Mtmw (latO). •» At. A W. 2(K); A'wtVrc 

(i^n/iirde dc Parij> v. Walhr (I88A/, II Ctw. 2^) ; Frunze v. 

Clarke (ISSi), 2<» Ch. 1). 2.77. 

(б) Per iSir (». AIklush. L..J , in UunUr v. WnlierM (1871;, L. R. 

7 Ch. App., 7.7, 87, explaining 8tmn v. Swlh Jiniwh Aii^tnUmuin Co, 
(18(»3), 2 H. & C. 175 fKx (1i J (when the hiokcr hwl fruiuJuleutly 
tilled up the blankH with the wrong HharcH). 

(c) KeyntMa v. 8mUh (1893), 9 T. L. U. 494 fU. L.]. 
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an implied wuiTunty of authority to imfomiiify the 
bank a;;aiiist the claim of the stfu^kholder for resti- 
tution (d). 


S’ AMi* Di tjks. 

f' *• 

Tlie re^iilatioiiH j;ovemiii;,^ the duties he paid eii 
various StjK'k Kxehau;^e transaetions are to he foniul in 
the Stamp Act, ItSDl (referred to as the pritn’ipal Act), 
Jis amended l»y the (^istoms and lidand l(ev(*mie Act, 
1893, by the Finance Act, 1899. hy the Kinance (19(»9 1(1) 
Art, 1919, and by the Kinarn’C Act, 191 1. 

Broki^rs are oblij^ed to issue* contract not(*s. the duty 
on which varies accju’dinj^ to (he value of the semirity 
dealt with. This amount varies from (k/. when the 
value is over £5 and less than tHM). to H where the 
value exet'eds £2(MKKh An e.xccj)tion is madc^ in the 
case (d notas sent by a broker to hi., principal when the 
prinei[)al is himself act ing as broker or a;'cnt for a j>rinci- 
pal, and is either a member of a stock exchange in the 
IJnitetl Kin^'dom, or a person who bona tide carries on 
the business of a stockbroker in the United Kin^^doin 
and is re.^ivstcrtHl as such in the list of stockbrokers kept 
by the Comini.ssioners of Inland Kevenue. 

Besides the duty payable on the contract note, ad 
iHdorem duties ai Lv. ,V. per £50 u}> to £300 and 2,v. ijd. 
for every £100 or fractional part of £1(K) above £309, 
are eharjieable on the transfers themselvej^ of marketable 
securities. The expression “ marketable security ” means 
a security of such a description as to bo capable of 
being sold in any stock market in the United Kingdom.' 

(rf) Stnrkeif v. Bank of England, (1003) A. C\ 114 ; Shf^cld Cor* 
■ pondUm v. Barclay^ {MKloJ A. O. 302; Bank of England v. Cvikt, 
flOOSJ 2 K. B. 208 [C. A.]. Anil aco ow/i’, }». 140. 
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A distinction is made between securitit^s not tmns- 
ferabfe by delivery and those which are. The latter 
are charijed at double the rate at which the former are 
charj^ed, but the duty is only paid once, viz., on the 
occasion of the lirst transfer. Kbreii^n setmrities issued 
in the lliiite^l Kinifdom, or .serurities the interest upon 
which is jiaviible in the Ibiited Kiin:;do)n. are liable to 
stamp <lut.y, as are cohmial *fov«‘rumeut. s**curiti(^. 
Canadian ^n)v<*ruine.nt stock, and colonial stcs k to which 
the (\>lonial Stock Act, 1877, applies, are char^iMl ‘2«. tki. 
for every £I(H) and any frac’tionul }»art of £l(Kt. No 
distinction is now (since 1910) made between a v<>lnntary 
disposition inter eivos and a transfer on sale. In the 
case of a vohintary disposition the duty must he. ])aid 
on the value of the security, in the case of a sale on the 
amount of the consideration for the sale, \\’ln*n the 
system of passiiiij a haiim is adi»pte<l. the duty is charj'ed 
(»n the price paid hy the ultimate purchaser. 

Transfer of .st,ock of the Bank of Knulaiul is charj^ed 
with a fixed duty of 7.s\ 9d. Transfer of shares. in 
the (lovernment or jairliamenlary stin ks or fnmls are 
exempt from all .stamp dutii's. 



PART IV. 

BANKRUPTCY. 


The oiirliest. hankruptcy statutes date baek U) tho 
time (»f lleury VI H., and of Klizahetli and Jjirnes I. 
Before 1801 the advantages of hankruptev helon^ed 
only to tlios(^ who e,ame under t he eatei^orv of traders, 
but in an Act of tliat year non-traders were included 

amongst those who could be made bankrupt (n), 

< 

Who null/ ho mido Bankrupt. --(\) An infarit may 
probably be made a bankrupt if tho debt which the 
bankruptcy is founded wais incurred for necessaries, or 
is a judgment debt founded tui a tort, but the ))oint is 
not fre(< from doubt (/>). (2) A married W()man can be 
made bankrupt if she carries on a trade or business, 
whether separately from her husband or not, but other- 
wise siie is not subject to the bankriipt-cy law's, even if 
she is possessed of separate property (c), and where a 
spinster married during an adjournment of a bank- 
niptoy petition which had been presenttHl against her, 

(«) In thi« chapter tho references are to the Bankruptcy Act, 1914, 
where not otherwise sUtwl. The rules referred to are the Bank* 
ruptey Rules, 1915 

(6) 8<h 5 Williams on Bankruptcy (1 1th ed.), p. 35. 

(c) Soot. 125 ; Kr fkirte Conlsun (1888). 20 Q. B. I). 249 ; if trading 
she can l)e 3erve<l with a bankruptcy notice, see 5:19. 
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it was field that sheVas not liable to further bankruptcy 
proceedin«;8 (d). A married woman is t ou.si(lered U) be 
carrvinf» on the bu.siness so lonji as any debts incurred 
in it by her remain unpaid (c). It is not necessary to 
prove the existence of separate projjcrty at Ihe date 
when the rec»;ivinfi order is applied for (/). (Jl) An alien 
is included in tlie Act. if either (i) he is domiciled in 
Kurland, (jr (ii) has ordinarily resided in. or had a 
dwelling-house or place of l)nsiness in Kurland, within a 
year before the presentatiim of the petition, or (iii) hart 
carried on business in Enj^land, j)ersonally or by an 
a;;ent, or is, or has within the sai<i period been a member 
of a linn w'hich has carried on business in Knjilaml by a 
partner or auumt. Th<‘ provisions as to tradin^f ilo not 
apply to a peuson who is domiciled, or to a firm havinjii: 
its principal place of business in Scotland or Ireland (//). 
(I) Lunatics cannot commit an act of lumkniptcy in- 
volving inieht. e,//., fraudulent preference; they can be 
adjudged bankrupt with the c<msent ot the Court in 
Lunacy, but it is doubtful whether this can be, done 
without such consent (A), (o) Convicts mav la* adjudi- 
cated (/). ((>) A partnership mav be made bankru})t (k), 

(7) A deceased person cannot be made bankrujit on 
])roceedin«'s instituted after his death. His estate may, 
however, be administered in banknipti y {/) ; Imt where 
a debtor die,s after pre.Hentation of the petition the 

(d) In rf .1 Ikhtar, fl8n8| 2 Q. H. 570. 

(«) Ih' Clark, (laU) 3 K, a U, Itnjmdd^, 110151 2 K. B. 

]m. 

if) /f«iS'orton, [1900] I K. B. 201. 

tjf) Section 4 (dj. 

(A) WiliiatnH on Bankruptcy (llth ed. j p. 37, .'ind /wr [,isi)i.Kr, 
L. .T., in He Famltam, [ISOo] 2 <’li. 799. 

(i) jHtrte (Jreavff* (1882), Ift t'li. l>. 1. 

(A) including limited parlnerihipH. km* nvU, p. IIH. 

(1) See poxt, )i. 680. 
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proceedings will, unless the court dtherwise orders, be 
continued as if he were alive (m). ,(8) A registered 
company cannot be made bankrupt, but it may be wound 
up under the Companies Act (n). 

To proceed against a person in bankruptcy, it is 
necessary that a bankruptcy petition s[v>uld be pre- 
sented either hy the debtor or by a creditor, and, in 
nccordaiK'e with this petition, tliat a receiving order 
should be made. This cannot he done unless an act of 
banlvTuptcy has been committed by the debt-or. There 
is one exception to this statement : if a jiidgment 
summons is taken out against a debtor, the court 
may, instead of exercising the jurisjliction to commit, 
with the creditor's assent, make a receiving order 
against the debtor : in siu^h case, however, the debtor 
is deemed to have committed an act of bankruptcy 
at the tinm the order is made (n)t The court, how- 
ever, cannot make a receiving order unle.ss there is 
evidence of means wddeh wo\dd have jnstitied the 
making of a committal order (p). 

The following are acts of bankruptcy — 

Acts of hf/nATn/Vey (7). — (a) “ If in England or 
elsewhere he makes a conveyance or assignment of his 
property to a trustee or trustees for the benefit of his 
creditors generally.” 

An assignment to one or more particular creditors 
is not an act of banknipt-cy under this head, nor is an 
assignment of his property by a debtor for the benefit 

(m) StH’lion 112. 

(«) Swtien 120; ant*>, j»|i. 224 244. 

(tO iSertion 107 (t). 

(/>) He A ‘lhhlo,,\im*\ I K. B. 274. 

(7) Srt'tion I.*, 
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of his todo creilitors only : th« lu t of banknipky hero 
meant is a <*(mveyaiu‘rt of all a debtor's [)roperty to a 
trustee, who is to represent all the ereditors (r), 

A creditor who has acquiesced in a dt'ed i»f assign- 
ment or has roeo^^iiised the title ^of the trust(*e there- 
under, e.n., h ; trading; with him ais such. ( amu)l rely on 
the iissi^Muneiit as an act of l»jinkru[)lcy, altlunij^h 
he niJiy iu»t. have assente,tl the deed so as to be btuind 
thereby (s). Hut such a creditor nuiv present a petition 
founded on an iudepeudeiit act of batakruptcy (/). 
A creditor whose assent to a deed of assiunment lias been 
obtained bv fraud or nusnqueseutatitm is not preclndtHl 
from h‘lyin'j; upon the execution of the deed us an ad of 
hankrnptcy (i/) : and a ereditor who lias assented to a 
projiomd d(‘ed of assii^nment may revoke ids assent 
he.fore the execut ion of the deed, and then rely on any uet 
of hankruptcy connected with the jnojsised asvigu- 
meiit. (r). 

(b) “ If in Kiiiilaml or elsewhere he makes a fraiidu* 
lent couveyanc<‘. gift, deliv«*rv. or tiansfi'i' <»! his 
property, or of any part tliereol {//). 

(c) “ If in England or elsewhere lie makes any con- 
veyance or transfer of his pn»j»eity or any part thereof,' 
or creates auv charge thereon whi» li would umler this 
or any other Act be void as a fraudulent piefiMence. if 
be were adjudged bankrupt ’*(:), 

(r) lu re Hiilllpx, 1 mool 2 g. B. 

(,**) Kt jHirh stray (tSUT). L. B. 2 Cli ilVl ; linmthu, 

I K. B. :{77. 

(/) /» re {ll»Onj 1 K. B. :wi». 

(tt) He Tanenfurtj »f- Soh*, <» -BK 

(/) He JomH iiroK., |1‘H2| 3 K. B. 231. 

()/) Tlet of hi» l>UMincjtH Ity an iiiMolvi-iit tnutiT lo a oiu>- 

. man enm)tany may tN* frainliih'iit iumI vokI um an a«‘t of ItaiitriipO v. 
.Hetinre Caii Hirth. \ 1 B. <112. 

(t) Sw jmM, p. .'i.'ifi. 
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It should be noted that in both tjiese sub-sectaons the 
fraudulent conveyance is the cause of its bein<j[ made an 
act of bankruptcy ; a bona fide conv'eyance or ^oft may 
be set aside, but it will not jijrouiul a petition. 

(d) “ If with intept to defeat or delay his creditors 
he does any of the followin;.' things, nsvnely, d(‘parts 
out of Kn^dand, or beinii <nit of EnL^lanU remains out 
of Eu,!j(land, or departs from liis dwelliuLr-house, or 
otherwise absents himself, or be;j;ins to keep house.” 

In this (;a.se there is no act of banhrupkT unh^ss there' 
be an intention to defeat or dehiy creditors ; a mere 
stayinii; at home, or jioinj^ abroad, thouj.'h in fact 
followed by delay in payment, will not an act of 
bankruptcy (a) ; but, of course, all the circ\i instances 
will be looked to, and the court will find the Intention, 
when existent, from the facts. Leavln;» a place of 
business \vitliout paying creditors or notifvini^ the 
chani'e. of address is an act of bankruptcy Nvithin this 
sub-section {h). 

(e) “ If execution against him has been levied by 
seizure of his ^oods under process in an action in anv 
court, or in any civil proceedini>; in the Hit'll ( ourt, and 
the I'oods have been either .sold or held by the slierifT for 
twenty-one days. Provided that, where an interpleader 
summons has been taken out in rej^ard to the iroods 
seized, the time elapsinii between the date at which such 
summons is taken out and the date at which the pro- 
ceeding's on such summons are finally disposed of. settled, 
or abandoned, shall not be taken into aci'ount in cal- 
culating such period of twenty-one days.” 

(f) ” If he file.s in the court a declaration of his 

(a) Ex fkirtt’ Brandon (1884). 2.'» (*h. I), .'»0U. 

{h) In re | HM)I j I Q. H. :iOa. 
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inability pay his dobts or prm*nts a bankniptcv 
pi'tition ajiainst himself/' 

(ii;) “ If a credifor has obtained a final judumeut, or 
(itder (e) jiL^ainst him for any amount, and execiition 
thereon not havin^i ))een stayed (r/)^ has served on him in 
Eni^land, or, by leave of the eonit. elsewhere, a bank- 
nipf(*v notice* under this Act. and he does not. witliin 
seviMi days after service of ihe noti(‘e. in case the service 
is effect ed in England, and in c:is<‘ the service is (dfeeted 
elsewhere, then within the time limited in that behalf 
by the order uivint* leave to elVect the servici*. either 
comply witli the re<|uitenient.s of the notice (c). or 
satisfy the court that he has a counter-claim set idf or 
cross-<lemand which eipials or exceeds the amount of 
the judiiimuiT debt, or sum ordered to In* paid, and which 
he could not set uji in the action in whi« h the judj.pnent 
was obtained, or the proccedimjs in which the (»rder was 
obtained.” 

A hankrupti'v notice reipiires the d«*htor to pav the 
jiid,e:inent debt, or sum ordered to In* paid in accordance 
with the, terms of the judj'inent or oidm', or to s<‘cure or 
compouml for it to the satisfactitui of fhe meflitor or the 
court { f ). 

It »hould be noted that the judtiment debt mav be. rrf 
any ammmt, and that theie are but three wavs of 
avoidini^ committinir the act of bankrujdcy, viz. ; 

(r) This im’linh-H any jhivoii f'»r tin- tmn- Iwin;: lo mfoire 

ft final jiuljinn-nf or onh-r. S-f tion 1 (*»). 

(rf) This would inrludr u <ft.sc wls-n* fn ishiic i‘Xr«*iilion wa« 
ncssswary ftn<l hud not Ixs n ohtinnod. Ss* Hr juirfr Idr (ISRfl), 
17 g. B/n. T.'io, and H. S. , i). XLII., i. lU. 

(r) If tin* ch hlor ^iv«*s ft |HOiiijH8oiy noto. whi< h is tftkori, fhoilC'h 
ronditionHlly, Ihr <T«*<litor (ainiol kH ji Msfivini.' oid< r on thr nolioo 
{Ex pttrU M'atIh'U’imi), 12 i). B. U. 

(/) Sistion 2. 
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(i) paying; (ii) giving satisfactory security; (iii) 
showing a cross-claim equal to or exceeding the judgment 
debt, which could not have been set up in the action 
in which judgment was obtained. 

(h) ‘‘ If the debtor gives notice (//) to any of his 
creditors that he has suspende<l, or that he is about to 
suspend, payment of his debts,*' 

PROCRDUItK. 

The Petit ion. — Tins may be presented either by (he 
debtor or by a creditor, or several creditors may join in 
doing so. The following are the conditions on which a 
creditor may petition (//) : (i) the debt due to liim f»r, if 
more than one join in the petition, the aggregate amount 
of tlu^ del)ts, must amount to jCoO ; (ii) it must be 
liepddated and payable immediately or at a cei-tain 
future tim(‘ ; (iii) the act of bankruj)tcy on which the 
petition is grounded must have occurred witliin three 
months before the presentation of the petition ; (iv) it 
must b(‘ shown that the position of the de))tor is such as 
t^» render him liable to the Knglish banlvruj)lcy law (/) ; 
(v) if the creditor is secured, he must in his petition, either 
state that he is prepared to .surrender his .security, or give 
ail estimate of its value, and in the latter case there.inust 
be a balance of at least LT>0 owing to him after deduct- 
ing from his debt the e.stimated value of it (/•). If the 
petitimi is that of the debtor, he must allege in it Ids 

(</) This notico nwU not Im* in writ in}/ ; it .sufli<'(‘8 if the iunguage 
jwimI Ik- such jvs to IcyU ;iny rt‘*sunal>lp |x‘rson to supiMwe that the 
dcht«ii’ intended to suK|iond |Miymeni (Cnntk v. Morley. 1 1 SOI | A. C, 
aid). Mee idso In »v ScoH. II8%] I i). H. ditt; Jn re Milt*^r. [imilj 
i g. R. .>1 ; und rf. rtvnyh v. Samm t, j JStMIJ A. t 442. 

{/♦) .Se<‘tion 4. 

(i) Ante^ pp. 5:1 1- -.VId. 

(i-) Sis'tion t. As l«» the trustees right to redei^m, see pp. 
fi7S, 5751. 
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iuabitity t<»* |kiv his debts (/). Whoever jneseiils the 
petition must pay the stamp duty and ^^ive a deposit («<) ; 
and is liable in the lir^t instHiue for the costs of all 
pim'cedin^s under the Act down to and iiicliidin;: the. 
makini; of the receivin'^ order (n). 

The place pres<'ntalio)i is (i^ the llinh ( oml of 
tiustice, w’heiV? the deht(»r lias mined on l>usine>s oi has 
resided in the London bankruptcy di^tiht. duiin;; the 
•'leater pait of the six months belore the prcs<‘ntation 
of tiie petition, or for a lonucr peiiod tlu'ieof than in 
the district of any county cbnit, or wIhmi h<^ is not 
re.sident in Kn^hind, or when his K'sidence (aiinot be 
ascertained ; (ii) in any <»thcr case in the ccninty court 
witiiin whose district the debtor has i<‘sidcd oi l ariied on 
business dui'inij: the greater part ol the said six months (o). 
l*refereiice is to be oiven to his “ business *’ over his 

“ residential " district (//). 

• 

/Vficccf/na/s on. (In' •! it i.'' pH'.sentcd by 

the debtor, the couit will at om e make a icccivini» 
order (7) ; if by a creditor, an allidaNit mu'^t In* libHl 
verify in;^ the facts stated in the petition (r). The 
petition will be heard after an inlei\al of ei^lit days at 
least from the dale of .service, and the ci edit or must be. 
prep&red to prove the, eontiniied existence of his debt, 
the 8ervi(‘e, of the petition and the act of hankinjdey (s). 
If there arc several dehtrors. the petition may l»e dis- 
missexl as against one or more alone (/). Jf theie are 

(/) Section It. 

{m) The totHl amount ih <il»«>ul £10; 1 . I'Rt. 

<n) Rule 187 ; by r. 1 17 he ha« a (vrUiu j»rionty in rchjx'd of bis 
deposit and costo. 

(o) Sections 98, 99. Af to IranHfcni, wc p. IW. 

(p) Rule 147. 

P/f Sc^'tion «l. (O SiTlion .> (2). 

(r) Seelkm 5(1). (0 See! ion 115. 
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several potitifuw ajfaiiwt eiic dchtor, or uftairiijt joint 
dohtors, tluise may bo consolidated (k). If a creditor 
who has the conduct of the ))rocce(Hn^^s is dilatory, a 
new petitioner may Ixi substituted When a petition 
has been presented either by the debtor or a creditor, 
it may not be withdrawn without the, leave of the 
court (//). * 

The Ilm iimuf Ortler. - This nniN* la; made at anv 
time after the presentation of th<5 petition, but, in 
the case of a creditor's petition, not until after the 
hearing;. 

The eflect of this order is to const itut(“ the oOicial 
receiver -an oflicer appointed l>y the. Board of 
Trad<^ (c) - receiver of the ]>roperty of the debtor, and 
to take away from the. creditfus all r(‘medi(;s a;^ainst. the 
property or person of tlie debtor, exc(^pt from (i) S(‘curcd 
creditors (a) ; (ii) creditors whose debts are not provable 
in bankruptcy (b ) ; and (iii) to a certain (ixtent . the lami- 
lord (c). Any proceedinus (c.//., action, e.xccution) may 
bo stayed by the court when a petition has bee.n 
presented, tlumoh a receivinj^ «)rder has not yet been 
made (</). 

If the fiature of the case recpiires it , the otllcial icooiver 
may be appointed interim receiver before the makin.u; 
of a l^‘<•eivinl» order (c). 

The court has a general discietion under section 108 
to rescind its ordei's, and can tlieieforc rescind a receiv- 
ing order. In excrcisiii" this discretion the court is 

(«) Strlion no. 

(.r) St't'tion 111. (//) /W, p. r>S0, and 8. 7. 

(//) SiH’tions 5 j7) and (> (2). (r) p. ;>77. 

(j) /W, j). 503, ('/) U. 

(ft) Section 7. (« ) Section 8. 
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not coiiiitie*! the; gnnuuls <»u which ;ni order of 
luijiulicatum caii he annulled (/ ). If lln^ recedvini; 
order is ethlained* hy the presentation of a petition 
under circu’iistances which amount to an ahnse of tin' 
process of the ceeurt, it will, ol cennse, he resciiuh*d (//). 

• 

Cmlthiri MrctihUii. -'I'lie tiist noMMinu is <;e‘ncrally 
the most important, and is ofte'ii tin' last. On this 
occasion the chief Imsine.ss consists of tin' deteiinination 
whether a piojiosal feu* a compeesilion e»r schenni rd 
arrangement shall he e.ntertaine'el, or whether it is 
de.sirahle te» have I he'elehtor aeljnelie'at e'tl hanki npt , and if 
haiikrujetcv is re^seilve'd upemen* hasemsued, tin* ajepemit* 
ment eif a trustee' anel a ceunmittee* ed inspe'e tieni. This 
incetinu mav lie adjeuirin'd eu* any paiticnlai (jue.stie>u 
may In', left tei a suhseepienl mee'tmii. 

The pi'oce‘eliue*. to he. ohseivesl at tin's*' me'etin;,;s will 
he feuinel in the l?ankiuple'\ Aet, Ittll. s. Id and 
Sehed. 1., and in the Hankriiptey Itnh's. Ihlo. The 
fedlowiii;; peiints are im[)ortaiit : 

Nedice* must hei seuit te» eve-rv e*ie'e|ite»i as seeon US 
peessihle. The first me'etiii” must he; Indel not late'i than 
feuut(M;ii davs after the elate* ed the; leMrivm^; euelej, 
uulev:^ the ceuirt ele;erns it expe'dient iei orde-r otheiwise. 
The eillicial receMveu' eu* his neuniinM* shall pie-side- at' the 
first meudin” ; eui suhscepie'iit eice asions th«)se pre;se,nl 
may choose their eiwn cliairman. Thie-e creeiiteus (if 

(/) In r< /iorf, [IKIWJ I Q. B. 241 , J'nr tin- mi nhieh alt 

adjudiraiion cAn be annulled, inml, ]i. r> 4 ei.» 

iff) In r( Brttjf, [MlOlj 2 K. B. 311, In Ihir. «a.He the ilebior r«> 
]K?atceUy*pre.wnted jK;titM*nH a^aiiiKl liiinKetf fnr the jmi jHwe of avoid* 
ing the effect of orders for hw coiiiinitlal. Ibil in a iiro|M i i Me the 
debtor may relieve himaclf from 8U< h pri^anure hy «•« king 1 he pro- 
tcction of the baiikrujitey court (/« rt //u wr or fr, 1 18114] 1 K. B. 
oS6). 
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tliorc lift as many) will foiiu a quoiuiif, llynijrh if 
there be no qiiornin the ineetini^ may elect a chuli- 
man, lulmit j>roofs, and a<ljoum. A*ll may vote whose 
proofs are admitttul for li([!iidaU*d debts which an* 
not contjn.i;ent. The chairman may rcjcci a [)n)of for 
the purpose of votin^% but his decision^ is subject io 
revision ])y the court. Proxies (h) jirr^* allowed, and 
these are of two kinds : (1) (jcnvnil, which empower the 
holder to act in all matters till the ])roxy is revoktid ; 
these can be ‘riven oidy to a mana^'er, clerk, or other 
person in the rej^ular employ of the, creditor, and sucli 
employnumt must be stated on th(‘> face of the pn»xy ; 
(2) sftacuiL which are authoritojs to act at a specificMl 
mcetin;^ or its adjournment, and to V(»tc (i) lor or 
aj;ainst a specilie ])ro[)osal for a e(»niposition or scheme 
of arrangement; (ii) for or aj;ainst the appointment 
of a specified person Jis trustee at a sj)ecilie(l rate 
of reniuneration, or as member of the, committee of 
inspection, or for or aj^ainst the continuaiUM*. in oflice. of 
any spec ified |)erson as trustee or meinher of the com- 
mittee of inspection, or (iii) on all questions relating' to 
any matter other than those above referred to arisinii at 
any specified meetinj^ or adjournment thererd. in both 
cases, the form of proxy must be fdled in by the 
creditor himself, by his inana; 4 er or clerk, or by a com- 
missioner to administer oaths in the Supreme Court, or 
by some authorisetl a;j:ent if the creilitor is abroad, and 
bo deposited with the trustee, or with the official 
receiver, not later than four o'clock on the day before 
the meetinj]; at which it is to be used. ^ 

A secured creditor may vote after deductiiii; from his 
proof the value of his security ; but the tnistee may 
[h) fc>cc as to llifiic, iSt’lKHl. I,, rr. IJj — 22 arul rr. 204 — 207. 
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within»fcweiity-eighl days of the vote buy him out at the 
estimated value ^hiit twenty per cent. {»). 

Public Emmiwition (/*). — The debt^)r must submit a 
statement of affairs (/), and as s^nn as possible after- 
wards he wust undergo an examination in j>pen 
court (//?) touching bis conduet. dealings and jirojierty. 
It is the duty of the official receiver to gel the appoint- 
ment for examination, to give notice to the cre»|itors 
and to the debtor, and to publish it in tbc iJazette and 
in a local paper (n). 

The debtor is put upon his oath, and may Ik* (‘xamined 
by the court., the official receiver, the trustee, or by any 
creditor who has tendered a proof or his rcpr<‘sentative 
authorise<l in writing. N<»tcs are taken, atid tlu'se 
imist be signed by the debtor after being read over to 
or by him. The court may adjourn the cxamimition 
if it .see«s (it, and, if the debtor is <ontuinaciouK, may 
do so nine die (o) ; this makes it necessary for the 
debtor, wlum ho <le.sires to have his I'xamination 
continued, to get a fresh appointment and to bear 
j)ersonallv tin* expon.se of advertising. It the <lebtor 
makes default in attending his jiublic examinatiim, a 
warrant may be i.ssued for his arre.^t (/;). The examina- 
tion nmst not be condudetl (ill after the first meeting 

(i) Sehe<hile ]., rr. 10, 12. TIiih Ih* <liHtlll^lll^lle(i fntrn the 
proc<*<hire ailopOnl when tin* ereOitur v.iIui'h hi.s mhunIv h*r the 
porfKMo of provinc; for a diviiieinl on llu> iMilunei*. /wi, p, A78. 
(i) Sc<*iion l.>. , 

(/) Sw poM/, p. 555. 

(m) When the delitor eannot. from inea{iin;ity, Httemi the <'ourt, an 
order may U* niatle (liM|K<n.Hing «'ith the exanunation. or chriH tm^ that, 
it be hehl at such plm’e and in xiirh manner na the eonri think* 
expedient. Seetirm l.'i (Hp. 

.(«) Rules 101. 

(n) Knle 10.7. 

_ M.U 


(//) Hide lOi*. 
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of creditors has been held, but at my subsequent time 
the eourt may declare itself satisfied. 

Adjudicfition (^).--The debtor may, at his own request, 
be adjudjied baiiknq^t at the time of the receivinji 
order (r). As a rule he is not made banknij)t till tlie 
creditors have met. The following anf j^rounds fi)r 
adjudication : (i) an ordinary (.'?) resolution of the 

creditors in favour of adjudication ; (ii) that no resolu- 
tion of any kind has been passed ; (iii) that the creditors 
have, not met ; (iv) that a scheme has not been approved 
within fourteen days after the public! examination ; 
(v) that the debtor has failed without reasonable cause 
to ^ive a proper account of his afiairs (/). In short, n 
dehtor is always culjudicated, unh\ss the creditors adopt 
a scheme or accept a composition which is satisfactory 
to the court, and which is actually carried into effect. 

An adjudication nmy be annulled (1) if the court 
thinks that the debtor ouj^ht not to have been made 
bankrupt (a) ; or (*2) if the tiebts are paid in full or, 
in the case of disputed debts, secured to the satisfaction 
of the court (ii ) ; or (3) if a scheme is accepted after 
adjudication (x). Even where the debts have been 
paid in full, the eourt has discretion to refuse an order of 
annulment. Thus, where the bankrupt had been guilty 
of a falsification of his statement of affairs, and of a 
substantial concealment of assets, the court refused to 
annul the adjudication {y). An unconditional release 

{q) Section IS. ‘ (r) Rule 221. 

(«) An ordinary rcHolution is one carried hy a majority in value of 
the creditors i»res«*iil an«l voting in iwrson or by proxy (s. H17). 

(<) Section 14 (3). St« /xw/, p. SiW. 

(«) Se<‘tion 211. • 

(«) Section 21 (2). 

(y) In re HWll 1 Q. B. 744. 
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given iio tte bankrupt is not equivalent to payment in 
On annulment the property of the bankrupt 
will be vested iif him, or in sueh other ptTson as the 
court may appoint (a). 

^ The of jidjudiealion is Jo make the debtor a 

bankrupt, luid as such sid>ject to cfutain disipjalifica- 
tions, and to*vest Ids property in tin* trustee f<>r the time 
hein^^ 

Ditichnrfje (/>).— 'The dis<-har;^e is t he onler of the 
court ;^rantin<4 the hankrupt a release (c). and reinovinj.t 
from Idm the status of hankrnptcy. 

A bankrupt may apply at any time for an order of 
disc'harife. and the eourf will appoint some day suhse- 
fjuent to tlu^ eonclusion (d the public i^xamination on 
which to hear the application. This is heard in open 
Court aft(*r fourtoen days' noti(‘e to the creditors ; and 
the trustee, the creditors, and the otficial receiver may all 
op[)osc. The ofiiciul receiver's repoit on tin* dehtor's 
conduct and affairs, which is taken .as prima facie 
evidence, is read, and the debtor must give noticci if he 
intends to dispute any statement contained in it (d). 
If the court thinks fit. it grants a discharge. 

Tiie discharge is either (i) um/pxlifwml, (ii) con- 
dUioiuiL (iii) smjTensire, or (iv) confUdonaJ and 
sire. An unconditional discharge frees the bankrupt 
at once as from the date of the order. A cojulitional 
order has the same effe<*t, hut subject to conditions 
binding his after-acquirwl pnipcrty f e.ff., he may be 
required to set aside for his crcditois’ benefit so much 


(:) In re AVW, |I!Kiri| 2 K. B. IMMi, 
(«) S«^ti«iu>» 2J (2); 2!» (2). 

(fc) .Sf*< iion 20. 


(r) jHmf, |». ItfAi. 
(f/) Ftuli- 2:tl. 
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money each month ; or ho may he required 'to consent 
,to judgment being entered against him for a given 
amount (e), A suspensive discharge stays the operation 
of the order till the expiration of a certain time ; c.//., 
two years. , 

The c(Mirt has a discretion subject to ivj)j)eal ; save 
that the discharge must be cither refused. V>r suspended 
for at least two years, or suspended until the l)anlcru])t 
has paid a divi<lend of KKv. in the C or gianted, sidqect 
to the condition of judgment being entered up against 
the debtor for any part of the unpaid provable debts, in 
the following cases, viz. : 

(a) When the bankrupt's assets are not of a value 
e(|ual to ItKs*. in the on his \insecnred 
liabilities, unh^ss this has arisen from circmu- 
stanees for which he caiim>l justly he held 
responsible (/). 

(h) When the bankrupt has omitted to keep such 
hooks (»f account as are usual and pr(q>er in 
the business carrieil on by him (//), and as 
sulliciently ilisclose his business transaetions 
and linaiM'ial position {//) within the three years 
immediately preceding his bankruptcy {/) ; 

(e) When he has continued to trade after knowing 
himseU to he iiisolvejit ; 


(#■) Exo^Mitioii wilt not Ik' nlh>WT»! t<i iHsnv williunt the U-nvo of the 
court. Sw-t Ion 2a (2) (iv). 

(/) If thw ia thr only fact proved the eonrt may .sii.s|»en(l the 
discharge for leaa that) two yearx. 8eetion 2d (2) (ii). 

tg) This is strictly wnstrueil and will not apply to spocidations 
outside tin* buBinesa {In re M niton (1887), 18 Q. U. 1). diri). 

{h) Aud this without the mini of skilli‘«l investigation {Re Rtid 
and Roven (1888). 17 Q. B. I). 244). 

(i) In e»“rtain eases wlu're a |aTson has l»een previ«»usly mljiulgCd 
hanknutt. tin* failure to ke«*p projHT liooks is .a iniadenieanor.^ 
fWtinn ir»8. 
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(d) If Jiius auv doM provalilo in Imnk- 

nnd<-v without luiviiii' at tlio tiiiu* of con- 
tract in^ it any rousonahlo or j>ro))ahlc ^j^round 
of cx[)(‘.<“tatioii (|)ioof whereof sliall lit; on him) 
<d heini; ahh; to pay it ; • 

(e.) If he ^ails to aectuint satislacloiily foi any htas 
tjf asst‘t.s or th‘licieney of assets 1(> meet his 
liahililit‘s ; 

(f) If he lias ftrou^ilit on (»r ctmlnhutt'd to his hank- 
niptey hy lash and hazardous s|>eeuIations, 
tn‘ niijustilialile extrava^anei' in li\in;i, or hy 
.uamldiiiLi, or hy eiilpahh' iH‘i;lei*t of husiness 
affairs ; 

(и) If he has put any of his eiedilois to iiniieceKsary 

exptMise. hy a. fiivohms or vt‘\atious deftmcc 
to anv action pn»peily hron;^ht against him : 

(h) If he has within thiee months pnaedim.* tin; tlato 

of tin* n;eeivinn order incurred unjust ifiahio 
<;xpense. hy hrin;iin;; a fiivoloiis or vexatious 
action ; 

(i) If he has within thret; umnths hefon; the thito of 

the rec(;ivin;j onh;r, when imahh; to pay his 
dehts as they hecome. dm*, iiivtm an umJuo 
prefeienee {k) to an\ of his creditors : 

(j) If within three nnmths hefoie tin; nM'<‘iviu;i; tuder, 

lie incurred liahjlities with the vie-w making 
Ids assets eijual t-o ItK*. in the £ on his unsecured 
liabilities ; 

(к) If on any previous occasitm In; Tuis heen atljutlged 

bankrupt, or has made a composition or 
arianjiement with his creditors ; 

fl) Not nmissarily » “ fraudulent |>rcfcmuc (/« rt llrffnnl^ 
1 Q. B. 420). 
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(1) If ho has bc«ri j;uilty of any fraud or fraiidulont 
b loach of trust (/). 

If ho has c.ommittod any inisdomeaiior uiidor tho 
Act (/a), or any other misdoinoaiior or foloiiy coiinoctcsl 
with his bankrupky, tho discharjio must be refused, iiuless 
for special reasons the court otherwise determines. 

Tlie effect of dischar^oi is to release', the haiikiupt 
(but fiot, his partner, or Ids surety) from every provaleb*. 
debt (a), except in the followiiiL^ cases : (i) a debt due 
oil a recognizance or to the ('rown (o) ; (ii) debts in- 
curred for ollences against tlic n'.vcnue (o) ; (iii) debts 
incurred throuj'h fraud, or fraudubmt breach f)f trust ; 
(iv) liabilities under jud^nu'-nts against th<‘. banknuet for 
seduction or a.s co-respomlent in a matrimoidal cause or 
uiuh'.r an affiliation order, except to such ext/ont as the 
court expre,ssly orders (/>). It will imt protect him fnmi 
criminal proceedinj^s. , 

TiiK Debtor's Property. 

The debtor's property, in the broadest sense f»f the 
word, includes evorytldm^ to which he has a title in 
possession or remainder, presemt or conf.in^ent. For 
bankruptcy purp(Kse.s, it may bc^ c lassifif^l cis proj)erty 
divisible, and property not divisible, amongst his 
creditors. 

Projicrly Divisible {(i)-~(i) All propeity belon^fin;; to 

(/) The making; <»f ant<?-iiu|>tial inarria^r settlernont, whicli is 
unjiuiiitiablc having regard to tho state of the settlor’s affairs at the 
time of making it is equivalent to fraud for the imrptwe of the bank- 
rupt’s discharge. iSeetiou 27. 

(m) Sect ions 154 cl seq. 

(a) See /)o.W, p. 570. 

(o) UnU«8 the Treasury gives its eousent in writing. 

(p) Seetion 28. ('/) Section 38. 
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MIC U#llMltjJU at .the cnninionceniont of tiui bank- 
ruptcy (r). This would soem to iiuliido the rij^ht iti 
brmj< actions both in contract and in tort. Tlie follow- 
ing; limits are suj;^oisted (.v) : a ri^iht of acli<Mi arisin;; on a 
tort lesultinj; immediately in injjiry to the p(‘rson or 
feelings (d the bankrupt, will not pass to the tiustee; 
nor W'ili a ri;i;Rt of action for breach of contract similarly 
re^ultin^ {cjj., t<> cure, to marry). If the eslste is 
direvtbf affected toj'ether with tlie jauson, ])erhaps the 
cause of action will be split, and so much of it as relates 
Ui the, estate will pa.s.s to the trustee (/). If a bankrupt 
has been wron^'fully dismi.ssed from his employment 
after iwljudication, the ri^ht to sue f(>r damaj»ej^ remains 
in him and does not ve,st in his trustee {a). It must also 
be borne in mind that the trustee is, under the bank- 
ruptcy laws, ofdy statutory iissi^nee of the hankruid’s 
chf)se8 in a<*tion {x), and theiefore takes them subject t-o 
all ecpiitic^s existing;* at the <lHte of the comimuicemejit 
of the bankruptcy. He cannot, for instance, obtain 
priority over a j 4 »K>d etjuitablc moit^aj;ee thereof for 
value merely by i^ivinj; notice befoul the mort;j;a”ee (»/). 
(ii) All property ac<(uired by or devolving' on him before 
discharge. 

AJleMicqnir&l ProiK’rtjf.' This includ(‘.s property, 
whether real or personal, acijuinid after inijudication and 
all dealings br>na fide and for value between the bankrupt 
and any person in respect of such j)roperty, if ccmipleted 

(r) at the lUte whon he eomiuitted tifc* ewrliwt acljif Uiuk- 
ruptcy on which the i)ctition cJHild Imve. bt‘en fmimled (.*<. 37). 

{A) Williams (IJth «i.), pp. 247- 24«. 

(I) JioAf V. liurkfit, ( 1901 1 2 K. B. 449. 

(it) BaiUtj V. Thurston, [MKlSj 1 K. B. 137. 

(x) Bee ante, p. 62, note (/). 

(y) In re WaUM, Ex park, Jenk*, 11902) 1 K, B. 719. 
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before any intervention by the trijstee, ai^ vahd (:). 
Knowled^^e of the hankrupky on the part of ihc pur- 
chaser is iininateriaK and he need iiot‘ ^o to the trustee 
to make impiiries before buying ((0- The trustee has 
no ri^ht to such part <)f the baiiki u]>t's pers(uial earnings 
as is necessary for the sup[)ort of himitelf and his 
family (6). Where a trustee has interveiled in re^^ard 
to after-ac(juir<!(l j)roperty. it will vest indefeasibly iti the 
truHte(\ and he cannot by a withdrawal of his interven- 
tion restore the ownership of the })roperty to the, bank- 
rupt (c). Jf an undischarj^ed bankrupt is apiin adjudi^ed 
bankrupt, his after-ac-jpiired pro])erty bel()n;.ts to tlie 
trustee in the subsequent bajikru[)lcy. but any un- 
«(btislied balance of debts may be proved for l)y the 
trustee in the last precedin;^ bajikruptcy (//). 

(Jrdiuary dealings between banker and < ust(>mer arc 
to be (b‘enu‘d transact urns f(»r vajiie. Ihit wJiere a 
banker ascertains that, his cnstomcr is an iiiuli.schar^ied 
bankruj)t he must forthwith inform the trustee or Board 
of Trade, of the existenee of the account, and thereafter 
he must not make any payments out of it except under 
an order of the court or in accordance with the instruc- 
tions of the trustee, unless by the expiration of one 
month from the date of givin;^ the information no 
iustruetions have ])een received from tlie trustee (c). 

(iii) 'riie caiuieity to exercise all powem in respect of 

(;) Sirtion 47 (I). Thr value jciven iiceil not aii^ineiit the bank- 
rupt's estate; a settlement on marriage of after-aeqnire<l proijerty 
vrill bt' uoimI [/tr lifkri'kd'x TtumI, llDllj I Cb. I)S7). 

(а) Hunt V. |I898) 1 Ch. (175. 

(б) In re Robert^f. llOOOl I Q. B. 122. 

(c) nm V. Settle, \mi] i ch. 319. 

(rf) Scetion 39. Re CvUirirk, fl9IS| I K. B. (>4(1, as to tli6 
position where there arc tlvec successive bankru|>tcic8. 

(e) Section 47 
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^ropeity wluVIi the hankniiil fcir 

ii« own lM‘nf*fil. the li^ht of iioiitii)a|j||M 

i ViU'ant f'rclr.sia'iticjil h»*iu‘lin*. 

(iv) All ^^oods hoiiiir, ui tho conimrnruiin'ni (/) of 
iio ill I-Ih*. posh^ssion, ordoi', or disjuHii.ion 

if tin* Imiiknipt, at hix Inutv or htisiurss, l»y the 
•oiisi'iit aiid^porinissioii of tin* tnn* o\viu‘r, iiiulcr sui'li 
imimsIiiiKMW that In*, is tlii* irpuind owiH‘r ilnTt'of. 
’liOiSos ill ju'lioii, otlii'r than d(*hts dm* or •^^dwiiij^ diW 
<> tin* haiilcnipl in tin* (‘oiiisn of Ids tradn or InisiucsH, 
iro not “;foods “ within tins .sivlion (7). 'Dm* raputa* 
ion of ownership may ho oxrlmloil hy a woll-knowu 
ciiHtom, hotol furnituM* not in tho ropulod owucr- 
.ship of (In* haiikrnpl. simr it is wall known that such 
fiirnitiin*. is finpn'iitly hirod (A). Wlicio ;;oods arc 
Ukon hy tin*, tnistr**, ninhir (his claiiso, (In* (riio owner 
is enlith’d to pro\n for (.In’ir vulm* {/). 

Prttpc^fff hoi (iinsilth' (Ik), (i) Toids ot a hankrupt’H 
tnnlc, an<l (In*, nccossary woarin^^ appaicl and heddin;' 
of liiin.solf, his wife and rliiidron. to a valno. all included) 
of not mon* than £20. (11) Property hchl on trust 
for othiMs. if it can he distiiiiinished from the hulk of the, 
bankrupt's own properly, ir., if it is ear- mark ed (/). 
In luhlition to (he above, which are specially mentioned 
in thi! Act, we may add : (lii) I’ropertv whicli issubjiict 
to In^ divested hy the hankriipl^y, c.y.. an estate ^tiveii 
to X. until he becomes a bankrujit, and then to Y. ; 

(/ ) See ant-', [». 5;) I, note (r), • 

(if) Sedition 38 |1!) (e), which w tiMiotlly reh rreU O* an the " repubsd 
ownerahip ” eiau»c 

{h) In rf Parkrr (ISHo), 14 Q. U. I). 03«. 

(») In rt Bufton, | IU07| 2 K. B. 180. 

(it) Se< tlon 3H (1). (2). 

(/) In re Unllctl A- Co., (l8tM] 2 1^. B. 237. 
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but 8uch a clcEoasaiice in vcty strictly construed/ (i/) The 
benefit of contracts re iuirinj,^ the personal skill of the 
bankrupt (<;.//., to sini;) ; in this case,' if the hankrupt 
elects to perform the contract, the trustee may enforce 
it as aj^ainst the other contracting party. 

The following cases should be observed 
The benefit of a clergyman’s stipend does not go 
t<j the trustee, but it may be se(pnwtrated (m). In this 
event, an amount to be (ixe<l by the bishoj) must 1)0 
allowed to the ('lergyman ; and the curate's stipend for 
services rendered during four months bed’ore the date 
of the receiving order, to an extent not excesMliug 
is payable in priority in full. 

So much of the salary of an olliccu' (n) or civil servant 
of the state, is obtainable by the, trust<M‘, in bankru[>t(y, 
as the court, with the written consent of tlu‘, chief olficer 
of the dej)artment, may direct. 

Where, a bankrupt is in receipt of 'a salary or income, 
i.€., of some income payable ait a ti.xed time, or is enl itled 
to half paw or pension, the court may maka^ an order thait 
such salary or part of it be paid to tluj trustee (o). 

“ Income " mu.st be ejusdem generis with a “ salary,*’ 
so that the court cannot order any part of the prospective 
and contingent earnings of a professional man to be 
set aside for the benefit of his creditors (p). 

In the case of a married woman the wliole or part of 
the income of property subject to a restraint on anticipa- 
tion may be appropriated for distribution amongst the 
creditors, but the /;ourt must have regard to the means 

(m) Sd'Hon »)0. 

(n) Section ol (1). 

(o) Section 51 (2). As to the inonning of Balarv or income, ace 
ife II8JI21 I Q, B. 522 ; lit <rVa//rfoM. [18U«J I Q. B. 417. 

{p) lie Hutton, Ex jKtrtc Iknmll, 14 Q. B. D. 301. 
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of ^ilibiiistciK'o ttvailttble for tho wotiuiu and her 
children ( 7 ). 

Di/ituurri/ thv Orhfifr's Projtrrtff {r). After a 
reeeiviiij:^ (nder has lieen made, the eoiirt may. oil tho 
apiillcatioii of the ofHeial receiviff* or the tiusteo, oixler 
any of the f^jllowiiii' t(> come before, it and he examined 
on oath eoneernin;X the debtor, his dealin;is, or pro- 
perty : tlie, <le,htor. his wife, any pm-son known' or 
snspeeted to liave in his possession propeity »d the 
de))t-or, or supposed to he indebted to him ; or any 
person de.mned capH)d<‘. of ”i\ini» information respeetinj^ 
the d(‘btor, Ids dealings or propert'V. These persons 
may he re(pdre<l to jirodnee any rele.vant doeumont >8 in 
tlieii' enst-ody or pow<'r. If any p(irson on examination 
admits that he is indebted to the deblj>r «>r in possession 
of pn^peity belonuin;^ to him. an immediate order may 
be made bir payment of the. debt or delivmy nj) ot the 
pnipeity. 

Otnu'rship itf (he /Vo/rr/y. Krom tin' date of tlio 
adjudication and until the appointment, of a trustee, 
and during' any vacancy in the trusteesliip, the official 
reeeiv(!r is trusta^e for the purpo.se,s rd the Act. Tho 
trii?:tee when appointed takes the property, and when 
there are resignations and new a)ipointments it [lasses 
from trustee to trustee. No conveyance is necessary ; 
the ccTtiticate. of a])pointment is sufHciimt evidence 
of ownership («). 


Debtor's Duties. 

(1) He must prepare a Htatcmenl of fiffaim (0 wl^icli 

{ 7 ) Section !ti, S^ilion o3, 

(r) Section 25. (/) Section 14. 
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will give full particulars as Ips assets, di^btH, 
ereditors, securities held hy them, etc. This must he 
verified hy affidavit, and must he mad<^. within three or 
seven days after the receiving order, according to 
whether the petition was present(‘d by himself or hy 
his creditors (u). If necessary, the ofiirial licceiver will 
allow him skilled assistance in the preparit'tion of this 
statement (r). (2) lie may he retpiired hy the court to 
file trading and profit and loss accounts and a cash ami 
goods account for any period ; the official receiver may 
order him to furnish such afcounts for the })eriod of, 
two years ])rior to the date of the receiving order or 
less (//). (2) lie must he j)resent. at meetings or at 
special appointments, and must suhmit to reasonahle 
examination, and give full information in rcs})ect of his 
property or creditors. (4) lie must give, an inventory 
of his property, aiid, if adjudged bankrupt, aid to the 
uttermost in its realisation, and dislrihution (j). This 
he must do (^ven after discharge, and. if the discharg<‘, is 
subject to a judgment or to any other condition as to his 
friture earnings or after-acqnircd property, he must file 
annually a statement of his income, and give full 
informaiioii witli relation to it (a). 

Third 1\\rtie.s, .vnd thk Debtor's Prorerty. 

Sometimes it happens that there is a competition 
^between the interests of a third party — i.c., a person 
other than the debtor or the trustee — and the estate. 
The cases mentionccl below are important. 

(«) This tiino may be extended by the official receiver (r. 100). 

(ar) Section 74 (2) ; Rule 313. 
iy) Rule 32«3. 

{z) Si'ction 22 


(«) Rule 237. 



‘ * I 

{a)» Execution Cre<iitors-A\\im t^xociition has issued 
against the land, goods, or del)ts of the bankrupt, 
the creditor retains the fruits of his diligence only if 
execution is completed by the seizure snd sale, of the 
goods, or seizun^ or appointment of a receivtu* over 
the land, o" the. rec,eipt of the tlebt, and this before the 
date of tliS receivinu order and before tlie creditor 
has notice of any bankruptcy petition (H- any avaihilile (/i) 
act i»f bankruptcy. But even then the creditor is not 
absolutely safe. Where goo<is are seized, if the amotint 
of the levy e.xceeds the shi‘rilT must deduct the 
expenses of exwution. and retain the balance of the 
proc(‘tHls of the sale or of money paid to avoid it (r*), for 
fourteen days; if during that time he is served with 
notic(^ of a bankruptcy petition, on which a. receiving 
order is eventually made, he must hand over the money 
to the trustee, otherwise the creditor gets it. If, 
previous to sale, or the completion of the execution by 
the receipt or recovery (»f the full amount of the levy, 
notice is served on the sheriff that a re(’(‘iving order has 
been made against the debtor, he must hand over the 
goods, and any money receivetl in part satisfaction, to the 
trustee or ollicial receiver on rerpiest (d). But a bon& 
bdtt purchaser at a sale bv a sheriff ac(piires a good title 
against the tnjstee (c). 

(I>) Awidnnee ttj Votuntorf/ Settleiurnts { f ).~ U Or 

(6) .Seel ion 40. 

(c) The sale iniisl Im* piihlie, 1 1# n.nri otluTaise ordem 

(Raiikru]ttey Ael, IHHS. h. 145). 

.(d) Sei'tion 41. 

(e) Heetion 40 (3). 

( / ) .Section 42(1). The word “ wlllernent " inclnd<-»< a conveynnee 
if {iroperty, and, itidK**). any diafiogitK.n, veriwii (»i not, whieh ia ill . 
die nature < if a setllement {Hr f’nn^iOorl. j 18011 |l H I Hi). Thin, 
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voluntary settlement is not fraudulent ana more’ than 
ten years have elapsed from the making of it, it is 
Unimpeachable. If less than ten yeark but more than 
two have elapsed, the settlement is voidable (g) by the 
trustee, unless those j^laiming under it show (i) that 
the settlor was solvent at the making of the settlement 
without the aid of the property comprisecf in it ; and 
(ii) that the inteie.st of the settlor passed to tlie tiustee 
of the settlement on the execution thereof. If it was 
executed within two years of the commencement of the 
bankruptcy (h) it is void (?) as against the creditors. 
A gift of personal j)ropert.y— c.//., jewellery — will be 
a settlement within this section, if although there is no 
restriction on the donee's power of alienation, yet the 
intention was that the donee shoidd use or retain the 
property for an indefinite time (k ) ; b\it a gift of money 
which is not intended to be retained, but to be employed 
in a business, not itself settled, cannot be avoided as a 
“ settlement,” if the money has been so employed or 
spent (1), 

(c) The following settlements are exccpteil from the 
o])eration of s. 42, viz. : (1) a settlement mad(‘ before 
ami in consideration of marriage ; (2) a settlement 
made in favour of a bona fide juirchaser or inc^uin- 
brancer for value ; or (.*5) a post-nuptial settlement on 
a wife or children of proj)erty which has accrued to the 
settlor in his wife’s right. 

section (hx's not apply to the atlniintstralion of tiie estatos of lieocAACfl 
insolvents [In re (Jonld ^887), 19 Q. B. I). 92). 

[g) Be BraU, [1893] 2 Q. B. 381; approvnl In re Carter and 
Kenderd%nr\s Conirart, [1897] 1 (3i. 77ft. 

(h) Be Beift, [1904] 1 K. B. 451. Reverstsl on another |Miint hy the 
House of lAjrds, laih vwn,, Clough v. Samwl, | I9t>5] A. 442. 

(») (Ir rather, voidable [Be Brail, mpra), 

[k) Be Tankarti, |l899j 2 Q. B. 57. 

(/} hi re /’/Mifimer. 11900] 2 g. B. 7<M), 
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A iJoviinant mado. in considoration of marriage for 
the future payment of money or settlement of i)roperty 
in which at tht date of the marriage tlie settlor had 
no interest is void against* the trustee if the settlor is 
adjudgetl bankrupt, unless the eovenaut lias been exe- 
cuted hefoi^‘ the commencement of hankruptcv,aml pav- 
ments or transfers made in pursmince of such a covenant 
are also void unless made more than two yeais before the 
bankruptcy, at a time when the settlor was able to pay 
his debbs without the aid of the money paid or property 
transferred. These provisions do not applv to money or 
property <*x]a*cted to come from a person named in the 
(aivenautif it is paid or tiansfeiied within three months 
after it. comes into the possession of the settlor (m). 

A general assignment of book debts by a jierson 
engaged in trade or business is void against tlie trusteo 
as to any debts not pai<l at the commeiicenumt of the 
liankruptcv, unless it has beim legist ered as a bill of sale. 
This provision does not a})plv to debts <lue from specific 
debtors or grow ing due under specifu' contractus {n). 

(<l) Fniwluh'vt Prt'fcrcnrfs (</)• If a. person unable 
to [lay his debts as tlM‘v become due, within three 
months before the presentation of a bankrujitcy petition 
upen which he is adjudged bankrupt, wuth a e/We to 
'prefer a creditor, <ir any surety for the debt due 
to such creditor, transfers propiuty to that, creditnr, 
pays the debt, or ullow's his property U) be taken for 
the debt, he has made a fraudulent preference, which 
is void against the trustee in hftnkiuptcy, to whom 
the ereditor must return the propeity or money. The 
word “ preference *’ implies an aet of free will, ami 

(w) S<*< tion 42 (2) (.'♦), 

{(,) iSfffinii 44. 


(n) Si<’li<»n 43. 
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:thetefore any facts showinj^ that the advantage 4;ivcn 
to the creditor was not voluntary will he entitled to 
great weight. Thus, pressure by the cNnlitor, especially 
where it involves a threat of legal proceedings, has been 
held to negative a fraudulent preference (/>). A mistaken 
apprehension that legal proceedings wouljl he taken 
has been held sulficient for this purpose (7)^. So also if 
the debtor’s object was to shield himself against the 
possibility of criminal proceedings for bn^ach of trust (r). 
And even a desire uj)on tlu^ debt(u's j)art to lepair a. 
wrong that he has committed (c.//., a breach of trust), 
though the breach was at the time only known to 
himself, has been treated as warranting the conclusion 
that there was no view to prefer (.v). The rights of a 
third person who for value and Ixma lide has obtained 
the bankrupt's property from siich cre<litor, are not 
affected. 

(e) M or I I fa f/ees. — are seciinsl creditrus, and 

may realise for their own benetit (/). As to mortgages 
of personal ])roperty, see under ** Bills ok Salic ” (i^). 
If the security is on r(‘al estate the creditor may apply 
to the court, and an <ird(‘r may lie made for a sale, 
accounts, and impiiries. The trustee will get the 
conduct of the. .sale where the security is sufflcientV)? 
and the money resulting v;ill go to pay expenses, then 
to ]>ay the mortgagees, the remainder falling into 
tlie general estate. If there is not enough for the 

ip) Kxjmle Taylor (1887). 18 (}. U. 1). 

(«/) Thwnpuon v. Freeman (1788), 1 T. It. ITm. 

{/) Sharji V. Jarkjfon, [18011] A. 

(.s) In re fMr, [llKllj 1 g. H. 7 10. 

(/) Pmt, j). r)78. 

(«) Ante, p|>. 474 el ^<7. 

( 1 ) Jn re Jordan i:i 11. I), ± 
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tnort^(^« tlipy can prove a^iainnt the estate for the 

. dofjcit. 

(f) r^rsmifi Jiijumf hij Disclaimer (//),-- If th<*y 
have an interest in the property, they may ajiply («» the 
<;ourt, uiul i^et an order vesting* it in thems«‘lvt‘s. If 
the pei*son is* an nndeilessiM* or a mortiiiiiiee hy d(‘mirte 
of a lease, the order will make tin* person takiiii; it 
subject to the liankrnprs liahiliti<*s in comiection with 
the property, or if in tlie particular case the court thinks 
fit, subject to the liabilities of un assiijfnee (»f the bunk- 
rujit's interi'st thennn. if the underlessce or mortua^ee 
decllm's to take a vestiini order upon the t(*rms olb‘,red 
by the court. In* will be »‘xcluded fioin all interest in the 
propel ty (:). In any case, a loss caused hv disi laimer 
is u provable d(*bt (a). 

(jLj) Cantrarfs.- Af»v person under a contrait with a 
bankrupt may apply to the court for rescission, and an 
order will be made in a fit rase upon such terms as the 
court thinks equitable. I)amaiies mav la* awarded to 
either party, and the <rcdit(»r may prove* a'jainst the 
estate for these {b). 

Prolcclcd Transactiavsr Subje<-t to tlie provisions 
above mentioned as to the elfect of bankrujitey on 
executions, settlements and j>referenc(‘s, any payment 
by or to the bankrupt, and any conveyance by or 
contract with him for valuable consideration will hold 
{500(1, provided the transaction takes phwe before the 

iff) 8^*0 pWl, p. . .r « 

tz) Hcx’tiim .'ll (0) ; foet *<*’0 In rr i'arttr and KUix, [I!I0.‘»J I K. B. 

136 . 

(a) SiTlion M (Sj (/<) St-i-lion M (.1). 
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date oi the receiving; order (c), and before afiy notice to 
the peraon dealing with the bankrupt of any “ available 
act of bankruptcy ” (d). But notwithstanding these 
provisions a payment of money or delivery of property 
(e.g.<, on the redemption of securities) to a person w'ho is 
subseciuently adjudged liankrupt is a gopd discharge, 
although made with notice of an availablA act of bank- 
ruptcy, if made before the actual date of tlie receiving 
order in the onlinary course of business or otherwise 
bona fid(^ Such payment or tlelivery of property caniud, 
however, be safely made after noti(;e of the presentotion 
of a bankruptcy j)etilion (e). 

If a purchaser from the bankrupt has pai<l for pro- 
perty without notice of any U(tt of hankruj)tcv, the 
trustee can be called upon to })erforni the contract (/). 
A past de})t may he good consideration for a conveyance 
by the bankrupt, but if a creditor tak(‘s over s\d)- 
stantially the whole of a debtor’s property in satis- 
faction (d a past <lebt, knowing that there are other 
crevlitors, the transaction will not he protected (f/). 

Thk Debtor’s Person. 

The Debtors Act of abolished im|)risoiinient for 
debt, except in certain cases .specified therein (A) ; but 
under the law (d bankru^)tcy tlie court may order arre.st 
of the debtor and seizui’e of his books and papers, if a 

(f) If, however, a reeeiving onler is made on apiHuil from the tlifi* 
missal of a ])etition and antedated to the date when the |H‘tition wa« 
wrongly di»misHe<l, the “ <laU' of the ret «*iving order ’ for the purpose 
of section 4.'> Is the tlato on wliieh it was aettially made ami not the 
date appt'aring on the order. Be Teoie^ [IBI2| 2 K. B. 3<i7. 

(d) Swtioii 4ri. 

(<•) Section 40. 

(/) Ex parte llolthamcn (1874), L. H. (‘li. 722. 

(«/) Jn re dakeie. | l{M)2) 2 K. B. .'iH. 
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bankruptcy notice has been issued {i), or if a petition 
has been filed, and if there is reason to h(‘lieve tliat the 
debtor has absconded or is about to abscond, with the 
view of avoidinj» payment, or of avoidinji service of or 
appearance to any petition, or of avoidiiiL^ examination 
as to his afltjyrs. or of otherwise avoidin^^ enibariassino, 
or delayinu rtankniptcy proceedings uj^ainst him (/r). 

Jle may also be arrested if, after j)re,seiitati(»n of 
a bankruptcy jietition, tloue is probable •iiound for 
believing that he intends to leinovc. conceal, or destroy 
his papers or property (/) ; or if after service of a bank- 
ruptcy petition he removes any ^oods above, the value 
of £5, without tlu^ leave of the trustee or of the ollicial 
receiver (m) ; <»’• if he fails without due cause to attend 
any examination ordered by the court (a). 

Okkickks. 

• 

The administration of the estates of bankrupts is now 
tinder tlu‘ control <»f the Comt ami Hoard of Trade, and 
under th(*se there are .seveial cla.sses of ofliccus ; v.tj,, 
official receivers, truHt<‘e.s, special iiiammers. 

The Official Receiver. 

Ht* is appointed by the Hoard of Traile to receive all 
the banlvTupt's property until the appointment of a 
trustee. It is not usual to muniiiate a separate receiver 
for each estate, the jiractice beinjr to appoint a receiver, 
who acts in all bankrujiteies w'ithin a ^^iven district. 
The Hoard of Trade may at any lime appoint a deputy 

(») The notin' must Ik* Sfrynl lufoo' or nl the lirno of llii* Arrent. 
Section 2^t. 

(i;) Section 23 |l) (a). 

(/) Sntif ii23 (I) (h|. 


im) Seri ion 2.3 < I } (<•), 
S-J-tion 23 (I) (Uj. 
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or a temporary receiver, and it has power to^temovc 
any person whom it has appointed (o). 

His duties are, (i) with re^jard to tlie debtor s conduct, 
to report thereon, statin*; whether aiiythin^^ has occurred 
which should «;uido the court as to rnakiut; an order 
on tlie de])tor’s application for discliar<;e, He sliould 
take part in the public examination (;>) ; ‘(ii) as reuards 
the property, he must see that the proper statement 
of affairs is made. He must act as tiust(*e (y) during 
any vacancy in the office of trustee ; lie must summon 
and preside at the first meetiui; of creditors, and -must 
issue forms of proxy ; he may apjioint a special manaj^er, 
ami may remove him : he must insert the proper 
advertisements, and he must report to the creditors on 
any jiroposal made by the debtor. His powers as 
receivin’ aie such as are possessetl by a receiver and 
manauer appointed by the Hii;b Court (r). 

Special Managers (s)* 

A special manaj^er is a person whOsi* duty it is to 
maiiaj^e the busine.ss until a trustee is appointed. The 
appointment, is made by the official receiver if he is 
satiafieil that the. nature of the bankrupt's hiiaiiiess 
requires it and if asked to do so fiy any ereditor. ‘Such 
mana»;er must j;ive secqrity to the satisfaction of the 
Board of Trade, ami he may receive remuneration at 
such rate as the creditors tiy ordinary resolution may 
fix, or in defauft of tliis as thi‘ Board of 'Frade may 

(o) S^H’tions 70, 71. 

ip) {Section 73. 

0/) Aiul as such can sell the |m»|H‘rly (/> ftfittc Turtiuantl (18SA), 
11 App. (‘os. 28(>). 

' (r) vSections 10; 10 (2); 74 ; Riilo 3IS. 

(a) Set'tion lO. 
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deUf^uW liin [)owcrs aro KUrh as arc t'lil.iuHletl (<► 
him by the otlicial receiver. 

The Trustee 

ApjMHt(fnn‘nl. He mav hi*, ap^Miiiileil (I) hy (Ijc 
creditors hy«oriliiiarv resol u tii m (/) al imy o| their 
niectiiij^s (#/), "after the debtor has been iidjiidewl 
bankrupt, or the (ueditors have resolved that he be. so ; 
(2) by the cominittee of iiispei-tion (./•) when the circum- 
Htanees are. as above, and the credit ois decidr? to leave 
the choice to that body : (li) by t in* Hoard of 'ria.de, if 
the creditors do not appoint within four we«‘ks of the 
adjudication, or w'ithin seven days of the failure of 
proceedings relatin;^ to a corn j»osit ion. or wilhin three 
weeks of a vacaiicv. Hut tin* trustee i lioscii hy the 
Hoard ceases to hold oflice if the creditoi.'. subseipiently 
lake a trustee of their own ehoo.siu;^ (//). 

The official receiver must not he tiustiM* c\c(*.pt in 
the following Ciwes(r): (i) Where there is a vacancy 
in the trusteeship, then \\v. acts iiiittl a ru'w trustee is 
appointed (u) ; (ti) where the value of lh(‘ estate is 
not likely to exceed (/>) ; (iii) where t he r‘htat e is that 
of a deceased ins(rlveut (c) ; (i v) where he is appointed by 
the lV»id of Trade in defardt of an appiriiit nient by t he 
creditors {d). 

The appointment of a trustric is not complete unt il the 

(0 » majority iii Value uf thone jHeKi-tU, ami voOii^ eillier in 

ppraon or by proxy. 

(«) Section 10 (1). 

(ar) pMl, p. 1308, and s. J0(l;. 

ty) Section 10 (0), (7) ; ». 78. 

4«) Section 19 (5). 

1«) Soctioiw 53 (1) ; 74 (I) (g) ; 78. 

(6) Section 120 (1). 

ifi) Section KW (4). 

(<i^ Scctionu 10 (♦») ; 78 (3j. 
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Board of Trade has jjjiven a certiheate of aj^poi^/lmcut-, 
and this is not obtained until the trustee has j'iveu 
security for the due performance of hi.< duties (c). 

The security must be i^dveii to some person appointtnl 

by -the. Board of Trade, which fixers the amount and 
■ *» 

nature, of such security, and may from ^irne to time 
inc.nnise or diminish the amount (/). *' 

Wlien it luAs been <*iven the c^ertilicate of appoint- 
ment will. unb*.ss there is ground for objecting to the 
trustees, be •^rantcul, and the appointment takes effect as 
from that date (//) ; the certificate is conclusivi‘ evidence 
of the. appointment (//), The Board may refuse the 
certificate, if (i) the trustee was not elected bona fide ; 
(ii) if he is unfit to act, c.//.. if he has in any previous case 
been removed for miscondiK’l ; (iii) if his connection with 
the bankrupt or his estate, or any creditor, makes it 
difficult for him t<» be, impartial (i). If the certificate 
is refused the Jbmrd must, on the demand <»f a majority 
in value, of creditors, sio;nify the fact and the grounds 
thereof to the lli^di (^mrt, and the validity of the refusal 
may be the.n triiul {k). 

The appointment must be advertised iir the Jjondon 
Ga/.<‘.tte. and in a local paper ; the, cost is payable by the 
trustee, but he may recoup himself out of the (wtajte (/). 

Any number of trustees may be a[>pointed (m), but 
it is usual to select one person only, who may bo u 
creditor or not, as may seem best. 

DetermimtioH oj the Apjmnlnienl . — The trustee will 
cease to be such in the following cases : 

(«) Soul ion HI (2), (I). (») St'otion 1‘J (I), (2). 

(/) Rule 35:i. (t) St'otion lU (3). 

(f/) Section 111(4). (/) Rule 327. 

(h) Section 143. («) St'ctiou 77. 
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(1) H I'csi^nis. shoiihl call a nicctiii^^ of 1h« 

circditom, and yivc. seven days* notice to the otlicial 
rtweiver (m)- nieetinv; Inis |)o\ver to accept or 

refuse the resignation. 

(2) If he is removed. This mav he at the instance 
of the crwlit^rs : to obtain the renn»val. a m(‘etin;i, of 
which sev<ni (tays* notice shonld he ;:iv(‘n. nm.sl. at the 
refjinwt of o?ie-sixth in value of the credit ois. 1 m‘ spe.cially 
called hy a ineinher of the <‘ommitlee ol inspection, 
or hy the otlicial icceiv(‘r (<m a dep«»sit ()t costs), and an 
ordiiwiry resolution tor lemoval must 1 m; carrl(‘d (n). 
The Hoard <»f 'I’radi; also has power to riunovi; a trustee 
if of opinion that he is t;uilty of miscondiu't or tails to 
piU’form his duties, or if the trusteeship is heiu^ need- 
lessly protracted without prohahle advantufie ti) 
creditors, or if hv rea.son of lunacy, coiitinuisl sickness, 
or absence he is incapable (jf perfoimin;! his duli(‘H. or if 
throuj^h his coimecfion with the bankri 4 >t. the. benk- 
lupt's estate or a [uirticular crc^iittir. it rui;;ht la; diOicult 
for him t<» act impartialK, or il he. liUh in any other 
mat ter lieeii removed for misciuiduct : but I lie creditors 
may then carry a resolution in his favour to tiie contrary, 
and ujipeal to the < ourt {p). 

(3^ Jf he has become, JaHclus oJlicio, c.//,, when a 
scheme is adopted, or when the estate lias been fully 
wound up. • 

(1) If a receiving order in bankrupti y has been inado 
against him (y). 

(5) If he has been releaserl, witlioi4> liaving previously 
resigned or been removed (r). 

(n) Rule 333. (/>) SrclUm 35 (2). 

(o) Section !lo (I); Kiilr .‘Ml. (r/) SfMtion 04. 

(r) Sei!tion 03 {’*). 'J'hc itoanl of 'riaUc may mIho ruuiove tlt« 
for failure to keep up bin Hecurity. Rule 331. 
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Wlieii ihe estaio has been fully realised, or d/rosig- 

Raiion, or roiiioval, a tnisteo may, if he wishe^^ 

for Ids release. This is j^raiit-cd hy the Hoard after « 

proper iiivestij^atioii lias hce.ii made into liis accounts, 

and aft(‘,r due notice, has been i-iiveu to the debtor and 
• \ 

creditors. Its idfec.t is to free the. trustee., with re;?ar(l 
to all matters done during his trust(!e.shi[)''iu his oflieial 
capacity ; but it is revocabhi on pn»of of fraud (»r of 
material concealment (s). 

The (\iimntHee of fnspeelooi. It will he convcnie.ut 
licre to state the nature and functions of this body. It 
is a committee., consisting of from three to five piusojis, 
appointerl by the creditors at the first c.r a subsispuMit 
meeting from amongst (he creditors (pialilicd to vote or 
persons who hold general proxies or powers of attorney 
from such creditors, or to whom acnslitor int ends to give 
a general jiroxy or power of attorney (/) ; but no creditor 
or holder of a general proxy or power of at torney can act 
as a member of the. committee until the creilitor has 
proved his debt and the proof has been admitted. 1 ts duty 
is to supervise the trustee, and to superintend tiie general 
administration of the estate. It may art hy a majority 
of the members present at a meeting, and a majoiVi}’ of 
its members forms a quorum. A member ceases to be 
such when (i) lie retires liy delivery of written notice to 
the trustee. ; (ii) if ho become bankrupt or compound 
witli his creilitors ; (iii) if he is removed by ordinary 
resolution of the creditors carried at a meeting, seven 
days’ notice of intention to hold which has been 

{«) Soctitm t)3. Rule 338. 

{() These pei'soiia eannut act until they hold the proxy or power of 
attorney. 8eeliun 2U (2) (b). 
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(iv) if ho ^ 1)0 absent from live coiistH'-utive 
inoetings (w). 

it is not iiciTa'^sarv that a coiniiiidtT .sIhmiKI bo 
aptM)intC(l, Hiul in its absoiu c tho Hoard <»{ Trade aill 
{^ivc any proper consent to acts whicli (he trustee cannot 
of his own pywer perforin* ( m). 

Duties of a Trusice. ttenerally. (lie linslcc's duty 
^ is to realise the e^stati* to the be,s( udv;ml;ii;e. and t-o 
distribute it as (jui< kly as pijssibb* : to liave repaid to 
the W'solutions of tlie cnulitois, and to the orders of the 
Board of Trade ; and to make no prnlil in any way 
except wlial may bo spixially alhoscd iiim as nmmneia- 

ilOli. 

DndvK 0.V to the Honkropt H PrnjHrtf/. He must not 
directly or indin‘ctly piiicbasc the estate, nor may Jic 
make a prolit out of*it. Jle must collect debts and take 
poss<*ssion of the estate, n*al and jieisjuial. Il(‘. may 
transfer ehoses in aetion, stock, shares in ships, and 
shares and pro[)erty of the like nature to the same 
extent as the bankni})t iiii;;}il have domt (jr). 

Diadauurr (^). -This is the foiinul notiticalinn by the 
trustee of his refusal to accept the owiieishiii <d oiu'ious 

ip %' » . * * . . 

property. With rejiard to any [)roj>city consisting of 
land burdened with onerous covenaut*<. 11140 otil able con- 
tracts, shares or stock in companies, or of any c)ther 
property unsaleable or saleable only with dilliculty 
owing to its burdens, the trustee, may disclaim the 
property ; but (i) the disclaimer must be. in writing 
iUQd signed by tlie trustee ; (ii) it must take place 

(u) 2^. 


(J-) lifi'tioii 4S. 


(//) Sec tion <l>4. 
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within twelve months after the firj^t appoiiftmellt of a 
trustee ; or, if he has no knowledge of the property 
within a month of his appointment, then within twelve 
months of his acquiring the knowledge (z ) ; (iii) if the 
property consists of leaseholds he must obtain leave of the 
court, urdess the property has not been sublet or mort- 
gaged ; and either (i) its value is under £20 per annum : 
or (ii) the estate is being administered summarily ; or 
(iii) the lessor does not bring the matter before the court 
within seven days of being served with notice of the 
trustee’s intention to disclaim. If tlu^ property has-been 
sublet or imirtgaged he must apply to the court for 
leave to disclaim, unless notice having been served (Ui 
the lessor, mortgagee, or sub-lessee, none of them within 
fourteen days require the matte.r to b(‘, brought before 
the court {(t). 

A person interested may make written application to 
the trustee, recpiiring him to decide w^hethcr he will 
disclaim or not, and in the event of no disclaimer 
within twenty-eight days the right is gone, and the 
truste♦^ may in conse([uencc become personally liable in 
respect of the [>roperty (/?). 

The effect of the disclaimer is to release the bankrupt 
and the instate from any liability in respect of^ the 
property from the date of the disclaimer, and to release 
the trustee absolutely, notwithstanding previous acts of 
ownership (c) ; but those who are injured have certain 
rights (rf). 

A trustee is bmuid specifically to perform a contract 
for the sale of real estate for valuable consideration to 


{:) Hwtitm .">4 (1). 

(а) Si'ctioii .'>( (3) )uid Rule 270. 

(б) ISoctiou 54 (4). 


(r) S(Ttion 54 (2). 
(d) SSee ante, p. 561. 
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fcho 8ai\j ex\<*nt lis tjio bankrupt ctmkl have, been euin- 
pelled U) carry it out (e). Jle cannot «lis(laim the 
contract ho an to ff^^f<'.at the e<juitable interest vested in 
the purchaser luuler the contract ( / ). 

Powers oj llti’ T rusfee. On his otvn responsibility the 
trustee may (1^ •’^ell all or any of the bankrupt's pioperty 
by public or [uivate sale, ami may transfiM- the portions 
sold to the. pureluiser ; and the trustee is not personally 
liable for selling noculs which are on the debtor s [neniiww, 
or in his possessiom if he does so without ne^ili^enee ami 
without notice, that t h<‘ ;ioods belon;» toathiid person {</) 
(2) t;ive receipts whi<‘h etliwtually ilischar<:i‘ thii pmson 
paviti^ ; (3) prove for and draw dividends t-o which 
the bankrupt is entitled ; (1) exeicise any power jiivcn 
him by the Act. and <^xe<*ute instruineiils necessary for 
carrying it out ; (o) deal with piopert\ of which the 
bankrupt is tenant-m-tail. just as could the bankrn[>t 
himself (/j). 

With the permission of the committee of inspiHdion, 
he may exercise more extendcfl powers ; vi/.., he. may 
(1) carry on the business, so far as is m‘ce,.ssarv for the 
beneficial windin^j; up of the estate : (2) brin;f or defend 
actions relatin;; to the pn)perty : (3) emjdoy a solicitor 
or agent t-o do any particular act; (1) aj^ree, to accept 
a future payment for {)ropert^' .sold, subje,ct io such 
security as the committee think lit; (5) mortgage or 
pledge the property to raise money for the payment of 
debts ; (0) compromise claims, whetlny by or against the 
bankrupt, and refer disputes to arbitration ; (7) divide 

(f) Kx jHirle J/oUhanMfn (IH74), L. It. U t’h. 722. 

(f) Inn BanUibU, [IWJ j 2 K. ». 518. 

(y) Swtion 01. 

(h) fciection 65. 
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in its oxwiin;» form amongst crcclitors such p^opcily 
^ from its nature is not readily or advantageously 
capable of sale. Jn no case must ‘the permission be 
general ; it is re(|uisite for each paitieular act desired to 
bo done (/) ; and in every case the wish(‘s of the general 
body of ci<ulitors must be regarded, when. such wi.sh is 
properly and regularly expressed (j). It rihist be rcnjeiii- 
bered that tfn^ assistance of the court may always be. 
invoked against a trustee who is excee^liug liis powers, or 
who is exercising them impropejly. 

The Tnisfve'a Tiu'se must he lv<‘pt in tin* 

preicrilusl manner, and all money received and spent 
must, be accounted for. 

Money received must not he retai?ied l»y the trustee, 
nor paid into a juivate account (/•) ; and if he ndains 
for more than leu days a sum c.xceeding toO without 
the authority of the Hoard of Trade, he makes Jiimself 
liable t(» severe })enalties (/). It should h(^ paid into tJie 
15ank of Knghwid (Hankru[>tcy Estates Account), and a 
receipt should he taken by the trustee. Jn some cases 
money may he left, at a local hank. Thus, when a 
debtor has an account at any bank, it is usually Jeept 
open for siiven days after the first meeting ; and the 
general funds of the estate nuiy be paid into and out 
of a local bank, if the trustee, on tlie application of the 
committee of inspection, gets permission from the Hoard 
of Trade ; or where there is no committee, if the lioard’of 
Trade for special nvasons authorises the trustee to keep 
a local banking account. All moneys receive<l should bo 
at once paid into this account ; all payments out mudt 


ii) Sect inn Stl. 

( j) Section 751 (J). 


{k) Sect inn 88. 

(/) Section 81) (5). 



OrmcERill 


maSe by cheque^ to order, every cheque muet he 
marked with the name of the estate, and sij»iied by the 
trustee, by one mefhber of the committee, and. if thoiij^ht 
desirable, liv one other person specially appointed (m). 

Truate/s Unoh . — He must keep (1) a record book. 
This will contain an account all proceed in^s and 
information mvessarv to furnish a (M»rre(‘t view of the 
'administration, e.g., resolutions of c reditors (n). (2) A 

cash book. This must contain the rectMpts atui pay- 
menta us made fnun day to day, except thosi^ fallini? 
under the next head (o). (It) A tradlnir account book. 
This only if the trustee is tradiny for the <‘state ; it 
must contain an account of receipts and jaiymenls. of 
which the total weeklv amount fuust he incorporated in 
the cash book ; once in each month it should he. v<‘rilied 
by affidavit, and l^e certified hy the <*ommittee of 
inspecti(»n, or hy some mendier thereof deputed to tio 
it by the committee (p). 

Audit of A(r<nn)fs. The accounts are audited by 
tw«) separate bodies, by the commit te(* {)f insj)K tion. and 
by the Board of Trade. The committee must see all 
book* and voucIuts at least (iiice in every three mouths, 
but it may re.(juire them at anv time ; at the close of 
each audit, it must ent<*r and Hii*n a iJatcij certificate in 
the cash book (f/). 

lire Board of Tra<le irwj»ects and au(lit^s tin* accounts 
every six months, and to enable thh« to h»* <lone, the 
till8t.ee must send in the voiuliers, the certificates of 

’ ' |w) Scftlen Hfl anU r. 112. 

(o). Hult* (V) HiiU- :«i2, F.iim IH7. 
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the committee, and a duplicate of ,the cash'' booifc ; the 
audited copy is returned to the re^^istrar of the court 
and filed (r). If the trustee has received nothing and 
made no payments since the last audit, he must send t<j 
the Board of Trade tui affidavit to that effect (6*). 

When he sends his first account, he.nuist further 
enclose a copy of the <lel)tor's siatern^nt of affairs, 
marking the amounts realised in rexl. and (explaining 
the non-r(‘alisati(>n of the remaining assets. When 
property is sold through an auctioneer or othe.r agent, 
the gross amount ohtained must he entered, the ex)>en.s(»s 
being allowcMl on the otluu- side (/). 

7'rHitf4.’e\9 Remuneration . — This is settled by the 
creditors, or by the ('ommittee of insjxTtion, if the 
creditors so resolve. In three cases fh(‘ Hoard' of Trade 
will fix the amount, viz., when a fourth \n value or 
number of the cr(*.ditors dis.s(mt frdm the amount fixcnl 
by the otluu’s, wlum the bankrupt satisfices the Board 
that the remumM'ation givim is unreasonably large (f/), 
or when the trustee was appointed by the Board (»f 
Trade, 

The payment must take the form of a percentage 
partly on the amount realistnl by the trustee', paitly 
on the amo\int distributed in rli vidend (j). The expensea 
are allowed separately, unless the resolution states that 
the remuneration is to cover them ; if the trustee receives 
no remuneration, rea.sonablo expensc^s may be allowed, 
to be fixed by tha creditors, with the sanction of the 
Board of Trade (y), 

(f) Section 92 ; Rules SM. inw. 

Rule 3C»(). 

(0 Rules m, 3«9. 

(/) Sect ion 82 ( I ) ; Rule 33*1. 


(m) Section 82 (I), (2), 
(V) Section 82 (4). 
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TheXrusftae must^not under any circuinstanoes make 
an arranj^ement to accept remuneration from tlie bank- 
rupt, or any solicitor, or other person cmployt^d about 
the bankruptcy, nor may he make any arrangement for 
sharing his remuneration with such persons (:). An 
agreement w^h cn'ditors under wfiich the latter are to 
receive part oKJie trustee’s remuneration in augmentation 
of their dividends is a fraud upon the bankruptcy laws 
and illegal («). 


Distribution of tiik Phopkktv. 

Generally speaking, a trustee's dutv umler this head 
is t<i |>ay expiuises and preferential debts, tluMi to relain 
a certain amount for contingeiu'ies. and distribute what 
is left as (piicklv as possible. 

Costs and Charyes Ih). The,se are pjjyjibh* in a certain 
order, e>ach being tuititled to payment in full in the 
order in which thev come. .Amongst the more ordinary 
expenses, groupc^il as they are cntithsl to payment, are ; 
(1) actual expenses of the ollicial receiver incurred in 
protecting the a.ssets of the debtor, or incurred by him 
or by jiis aut hority in carrying <»n the business, including 
the costs of shorthand notes taken at the instance of 
the official receiver ; (2) certain fees, j^ercentages and 
charges payable under the Sale of Fe,es ; (ti) tlie petition- 
ing creditor's deposit ; (4) the remuneration of the 
special manager (if any) ; (5) th(f taxed costs (»f 
the petitioner ; (6) allowance made t4> the del>t(»r hy tlie 

(z) SivtK.n 82 (.'»). 

(rt) Farmer Start, Lht. v Mtlnr, j IRI.'ij A. ( MMJ, 

{h) Rules 117, I J 8. 
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aSicial receiver ; (7) trustee’s disbiy^ementl ; (ffj allow- 
ance to the debtor by the trustee (c) ; (9) tnistee’a 
remuneration ; (10) necessary out-of'^pocket expenses of 
the committee of inspection subject U) the approval of 
the Hoard of Trade. 

Vreferential Deft/.'?. —The debts wln(‘h have priority in 
the wiiuliii^ uf> of companies (d) are j^iven the same 
priority in the bankruptcy of an individual, but in 
ban^cruptcy the periods of time must be calculated with 
reference to the date of the receiving order. 

The section (c) also applies in the case of a deceaspfl 
person dyinjf insolvent, the date of his death bein^^ 
substituted for the date of the receiving order (/), but 
the priority ‘j'iven by s. l‘b) (ti) to the payment of funeral 
and testamentary expenses is not affected. 

All apprentice or artich‘d clerk, who has paid a fee 
to the master, may, on the latter’s bankruptcy, obtain a 
return of numey, varying in amount, accordinji to the 
time which has ela])sed since he entered the service ; 
or the trustee may, with the apprentici^'s consent, 
transfer the indenture of apprenticeship or articles of 
agreement to some other per.son (//). 

Hy the Friendly Societies Act, 189b, s. .‘15, a regyitered 
society has a preferential right iw regards any claims 
for money or property mrtulc officii in the hands of any 
of ihs officers, if such officer becomes bankrupt. The 
right remains, although the moneys cannot be traced 
and avi^ no longer: in the officer’s jM)ssession (ft), and 

(c*) Section r»8. Thi-s niiiHl, in the abflence of a Hi>eeial resolution of 
the eroilitura, l»e a money allowaneo (r. 1180). 

jd) pp. 2:n, 2;w. 

(r) Swtioii 32. 

( / ) Sei’tion 33 (.'»). 


(</) Sei'tion 34. 

(h) Mdhr, [im] 1 Q. B. 327. 
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althou^ ho rcasofi*t« bo such officer before his bank- 
niptcy (/). »^nch a debt must lie paid in priority to aM 
the other debts ot the bankrupt, ineludin,'^ those enu- 
merated in s. 33 of the Bankruptcy Act, 1914. 

Dopr)sitors in savings banks ar^ 8ee\ired against Iocs 
bv the acts fir misconduct of any officer emploved by 
a similar ])re^'.rential ri<^ht in the event of such officer 
becomin" bankrupt (k). 

The court will not approve a composition or schemo 
which does not provide for payment in priority of all 
the a*l30VC-mentione.d debts (/). 

With tlie exception of the above and of certain 
deferred debts hereinafter referred to {jmt, p]). 580, 581), 
all debts proved in the bankniptcy are paid }mri pimi (wi). 

Th Tlie landlord is in a jiecidiar position 

as rc^i^ards his ron^ lie has no priority over other 
creditors, unless he has distrained. If he distrains 
before the comfiiencemerit of the bankruptcy his distress 
will hold i^ood for the whole rent. If he distrains 
within three months hidore the recciviuL' order, he must 
pay the preferential creililors <iut of the proceeds of 
the distress ; if he. .suffers loss thcichy, lie. he,come.K a 
profofcntial creditor himself for the amount of the 
loss (?i), but as a^^ainst other creditors he can distrain 
for all due to him. If he distrains after the commence- 
ment of the bankruptcy, he can do so mdv for six 
months’ rent accnicd prior tt) the a<ljudication, not 

(0 Rt EUbeck, (19101 1 K. B. m. 

(fc) Savings Bank Act, 18H3, s. 14. 

(/) Section 16 (19). 

(») Section 33 (7), Intcro«t from the of the reijf iving order 
at the rate of £4 per centum ficr annum is payable on all debte proved 
(i6fd.,8.33(8)). 



i7A Bankrui^y. 

ncluding rent payable in respect of any periodTsubsc- 
juent to the date when the distress was levied ; and 
vhcro the landlord docs not recover’ the full rent due 
jO him by distress, ho may prove for the balance as 
\n ordinary creditor (o). If the trustee remains fn 
mssossion without disclaiming, the landlord may dis- 
irain for rent accrued due after adjudication in the 
irdinary way (p). 

Secured Credihrs. — A secured creditor is a persfui 
lolding a mortgage, charge or lien on the property of 
;hc debtor, as security for a debt due to liim from the 
lebtor. lie has three courses open to liim (7), viz. : 
Id may (1) surrender his security and prove for his 
mtire debt ; (2) he may realise it, and prove for any 
leficit after deducting the net amount realised ; (3) ho 
nay state the particulars in his proof, assess its value, 
ind prove for a diviilend on the deficit ; but in this case 
ho trustee may redeem the security at the assessed 
mluc (r). If the trustee does not redeem, the creditor 
nay require him in writing to elect whether he will 
lo so or no, and the trustee must then, if he wishes to 
redeem, do so within six months. If the trustee is 
lissatislied with the valuation, he may demand a sale of 
bhe security, on such terms as lie and the creditor may 
agree or the court may fix ; the creditor may, with leave 
of the court, amend, if he can prove that he made a 
bonfl fide mistake, or that the security has altered in 
value since he pufc in his proof. Where the secured 

( 0 ) Section 35 ( I ). 

(p) Ex parte Hale (1875), 1 Gi. D. 285. 

(^) Bankruptcy Act, 1914, SohwI. 11., rr. 10—18. 

(r) Of. the trustee’s power of redeeming when the creditor olaiimi (o 
vote at a meet ing, ante, p. W I. 
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creditoll is also the, petitioning creditor, the trustee is 
not entitled to roxleeiu the security at the value placed 
upon it in the petition. The right to redeem only arises 
where the value has been estimated for the purposes of 
proving (s). ^ 

\Vhorc thi debtor's goods have been pledged os 
security, the otfieial receiver or frustec may serve written 
notice of his intenlion to inspect the gjuals, and after 
such notice the pledgee must not realise bis sc'curity until 
ho has given the trustee a reasonable opportunity to 
inspect and redemn the goods (/). 

Proofts . — A cnulitor may prove for all (b^bts and 
liabilities, present or future, certain or contingent, to 
which the debtor is subject at tlic date of the receiving 
order, or to which he may become subject before his 
discharge by reason of any obligation incurred before 
that date (u) ; c.//., in Hard}/ v. Fotlurffill (a), it was 
decided that a claim could he made for non-performance 
of a covenant to leave in repair, the lease not yet having 
expired. A contingent claim must be (estimated by the 
trustee, subject to appeal to the court ; if nr) e^stimatc is 
possible, the court may, on application, declare the debt 
not provable (//). 

If there have been mutual debts, mutual credits, or 
mutual dealings between the bankrupt and the creditor 
an account must be taken between them and a balance 
struck, and that balance only shall be claimed or pai<f; 
but the creditor cannot claim the bdhefit of any set-of! 
where he had notice of an available act of bankniptcy 

(4) In re Vautin, [ISOO] 2 Q. U. Mil 
, (ft Section 5f#. (r) (1888), 13 App. 

' (w) Swaion .TO (3). (.V) Serlion 30 (4)— (7). 
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at the timfi he gave credit to the debtor (zf. llio line 
of Bct-of[ must be drawn at the date of the receiving 
order, unless the creditor’s right of set-off has been 
stopped at an earlier date by notice of an act of bank- 
ruptcy (a). Where ^he bankrupt owed a creditor an 
ascertained sum, and before the receiving oFler the latter 
had incurred an obligation which ultimately (long after 
adjudication) ripened into a debt, it was held that, on a 
demand by the trustee of the sum duo, the creditor could 
set off the debt duo from the bankrupt (o). So a 
creditor, who has contracted to buy land from the bank- 
rupt and who is entitled to 8})0cific perfoiinance by the 
trustee, may set off his debt against the purchase 
raon(\v (h). 

The following are not provable (c) : demands in the 
nature of unliquidated damages not arising from a 
contract, promise, or breach of trust ; debts contracted 
by the debtor after knowledge by the creditor of an 
available act of bankruptcy ; debts contracted after 
receiving order. 

The following proofs are allowed, but dividends on 
them will be deferred until othe,r creditors have been 
paid in full ; (i) proof for debt at agreed interest ex- 
ceeding 5 per cent., so far ivs relates to interest in excess 
of T) per cent. Accounts settled within three years before 
the receiving order may be re-opened if forming sub- 
stantially one transaction witli the debt proved and sums 
received by the creditor appropriated to principal and 
interest in the proportion that the principal bears to the 

(z) Section !tl. As to unliquidated elaiius, see Jack v. Kippina 
(1882),9Q.B.1). 113. ‘ 

(a) In re Dainirey^ [1900] 1 Q. B. r»40. 

(&) In rc Tat/lor, [19101 1 K. B. .Wi. 

(c) Section 30 (1) (2). 
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sum inv^iHist at the agreed ntic, and if a 

security k realised or its value assessed after receiving 
order tlic amount realised or value iissessed must bo 
appropriated in like manner (d ) ; (ii) certain debts 
within the third section of tJie rartnership Act, 1890, 
see ante, p. UiO ; (iii) proof for money lent by a wife to 
a husband, orljy a husband to a wife, for use in his or her 
trade or business (c), 

A proof should be made as soon as may be ( / ) after 
the making of the receiving order, and should be sent 
to the trustee (or oflicial receiver), verilied by atlidavit ; 
all particulars must be given, and vouchers necesKary 
to substantiate tlie claim should be sp(*cilu‘d, ami may 
be called for by the trustee {//). 

When the jiroof is sent in, the trustee must, within 
twenty-eight days(/{), admit ii, rej»‘ct it, or rcHjuire 
further evidence, and unless he admits it must send 
written notice (jf his decision, with the grounds thereof, 
to the creditor (?'), The court has i)owpr to review 
the decision, and may expunge or reduce a jiroof 
admitted by the trustee, even on the application of the 
trustee himself (A). Where the trustee has given notice 
of intention to declare a dividend he must, within seven 
days«of a specified date, admit or reject the proof, and 
send written notice thereof to the creditor, who in case of 
rejection has seven days in which to give notice of 
appeal (Ij, 

{d) Section 60. In a Huheme of arrangcinonb the appiicatmn of 
this sectji^on may be excluded {In rc Nepean, n903] 1 K. li. 7U4). 

(e) Section 36. ' 

(/) To enable a creditor to vote at a meeting, he must send his 
within the time specitied in the notice* convening the meeting, 
not later than mid*day i)rece<IiDg the date of the meeting (r. 253). 
Schedule TI., rr. 1 — 4. 

(A) Rule 260. 

{i\ Seherliile Tf.. r 23. 
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hdt — jiest on overdue debt« (aftiioilgli not 

agreed for) jnay in certain cases be included in the 
proof («f). * 

Dmidends (?t). — Thpsc are payable to all who have 
proved, the amount depending upon wha4i remains of 
the estate after payment of the expenses and the pre- 
ferential debts. There may be one or more dividends, 
according as may be found convenient, and the time for 
declaration, though fixed by the rules, may be varied to 
suit the circumstances (o). Due notice must be given 
to the creditors and to the Board of Trade, and the 
intention to distribute must be announced in the Gazette. 

Compositions ani> Auuangements. 

A debtor may obtain his release by the* acceptance of 
a composition or the adoption of a scheme of anrange- 
ment ; e.g.^ the creditors may agree to take 10«. in the 
£ payable by instalments and guaranteed by satisfactory 
persons. This may take place even after adjudication 
in bankruptcy (p ) ; but as a rule it precedes this, and 
is consented to at a specially called meeting, which may 
be the first meeting. The procedure is as follows {q ) : 
The debtor must submit to the official receiver in writing 
his proposal as soon as may be after the receiving 
^ order (r), and the official receiver must then call a 
meeting of creditors, accompanying his notice with a 
report on the schepie ; the meeting must be held before 

(m) Schedule II., r. 21 

(II) See m 26S— 271. 

(o) Buie 268 (4). (j?) Section 21. 

^ Section 16. 

^ Usually within four days after the specified time for lodging the 
•Utement of affairs. 
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the ccHicIuwou of tilo public cxainiuatioii. Jf accepted 
at this by a niajoiitv iu number and thicc-fouithsHn 
value of those vfho have proved, the sanction of the 
court must then be obtained to the scheme, but not till 
ifter the public examination is concluded («). The 
court cannot assent to the scheiiunudess it considers the 
proposals rohsonable, and calculated to benelit the 
genci;al body of the cieditois. And if the court would 
be bouud to refuse the bankrupt his dischar''ts it must 
refuse its consent to a scheme. Further, if any of the 
facts disentitling a bankrupt to an immediate dis- 
charge arc proved (<), the court s power to approve the 
arrangement is gone, unless the scheme provides 
reasonable security for a dividend of at least 5«. in 
the £ on all the unsecured debts provable against the 
debtor’s estate ; t.e., provable at the time when the 
scheme comes up for approval So that if any creditors 
have released theJr debts, tiiosc debts can be dis- 
regarded (le). It is no ground of objection to a scheme 
that a withdrawing creditor lias released his debt upon 
the terms of obtaining a security from a third person, 
even though he is thereby [)laced in a better position 
than the other creditors, provided the arrangement was 
not^mado with the knowledge and on behalf of the 
debtor (v). As a general rule, the releases must be 
absolute and the circumstandbs under which they were 
obtained must be fully disclosed (a:) ; but there may be 

(«) The dosiro uf the crediton in uot of iteeli euOiuicQt to induce the 
ooort to approve the scheme {Ex parte fjeed and Bowtn (1886), 
17 Q. B. P. 344). 

(<) See ante, pp. 518-5.10. 

(u) In re E. A. B., [1902] 1 K. B. 457. Every scheme must provide 
Ult ^ payment of certain debts in full, see ante, p. 577. 

(e) In rtE.A. B., [ 1902] I K. B. 467. 

. (z) In re PiUinif, [19031 2 K. B. 60. 
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cases in which a conditional witnarawal will'^suflJCe (y). 
Ndt will the court refuse to approve a scheme on the 
ground of the debtor's misconduct unless it is of such a 
character as to make it against public policy to sanction 
the scheme ( 2 ). If the consent of the court is giveif 
the receiving order is (iischarged, and the a^ljudication, 
if made, is annulled, and the bankrupi/'s property 
reverts to himself or goes to such jierson as is nominated 
in the scheme ; the debtor thereafter being released 
from all liabilities from which a dischai’ge would have 
released him, subject, however, to the terms of the 
scheme. 

The trustee under a scheme is, so far as possible, in 
the same position as the trustee in bankruptcy ; but lie 
must adhere to the tiuins of the arrangement. 

Powers are reserved to the court to annul an arrange- 
ment if it fails to bo workable, or if the debtor docs not 
carry out his part of it (a). 

Sometimes creditors arrange with the debtor outside 
the provisions of the Bankruptcy Acts, but in such a 
case the rules of bankruptcy do not apply, and th^ 
debtor is released from the claims only of those who 
assent to the scheme. The arrangement is a contract 
and subject to the general law relating thereto, ^ny 
secret preference given or bargained for by any creditor 
entitles the others to rccedfo from the arrangement. By 
the Deeds of Arrangement Act, 1914, a deed of 
arrangement is void unless it is registered at the Bills of 
Sale Office within a ^ime and according to the rules fixed 
by the Act ; and if made for the benefit of creditors 

(y) In ra Fkw, [1905] 1 K. B. 278. 

(z) In re E. A, H., { 1902] 1 K. B. 467. 

(a) Section 10 (10), 
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generaiyy it is also void unless assented to by a majority 
in number and value of the creditors before or within 
21 days after registration. 

* Bankruptcy of Partnerships and Partners. 

As a wliolt^thc rules governing the adiniiiisl ration of 
the estate of an individual apply to that of a linn, but 
in some respects there are variations, la ordinary cases 
a receiving order may be made against a lirm (6), but 
it operates as an order against each individual member, 
and the court will order discovery to be made of the 
names of the partners. 

The statement of aflains must be presented as in 
ordinary cases, but each partner must file a statement 
as to his own separate c.stute (c). The adjudication is 
made as against the individuals by naun? and not 
agaitf.t the lirm (</).• 

The first meeting is attended by th({ j»)int creditors 
and by the creditors of each se})arate partner's estate, 
the joint creditors appointing Ihe Irusteo(fi), each 
etitate being entitled to its own committ(M3 of ins}>oction. 
The trustee's remuneration is fixed by eacli estate 
separately. 

AdUninistratiou of the joint and separate estates is 
dealt with ante, pp. 191 el seq, • 

Administration of Estate of Deceased 
Insolvent. 

The legal repre.sentative of a deceased debtor or any 
creditor whose debt would have been sullicient to support 


(2r) Section IIM; Rule 38d. 
(c) Rule 287. 


{(1) Rule 288. 
(e) Rule 2m. 
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a bankruptcy petition if the debtor had beoi>*ali^ may 
petition to have the estate administered in the local 
court of bankruptcy ; or if an admigiistration on the 
equity side is in progress, the court may transfer it to 
bankruptcy. 

The creditor who Mesires an administration order 
must verify his petition by affidavit, and mnst show that 
there is no reasonable probability of the estate being 
sufficient for the payment of the .debts owing by the 
deceased. Notice to the legal personal representative 
of the presentation of a petition is, in the event of an 
order being made, equivalent to notice of an act of 
bankruptcy. 

The official receiver becomes trustee, unless the 
^ creditors by ordinary resolution ajipoint a trustee (and 
committee of inspection also, if so desired), and he 
must pay funeral and testamentary expenses in priority 
to every other debt ; he is entitl(^d to have d<;railed 
information as to the assets and liabilititis given him by 
the executor or administrator, and may ask of them 
every information he requires ( / ). 


Hmall Bankruptcies. 

If the estate is under £300, and a receiving or^er is 
made, the court can ordeirti “ mmmiry administration^* 
in which case the estate is administered by the official 
receiver as trustee, jpid without a committee of inspec- 
tion, but by creditors may select 

a trustee and have the estate administered in the 
ordinary way (<;). 

(/) Seotlon 130 

\g) The procedure is regoluted by s, 12 
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Id? 


\VHfen a judginijiit ha« l>ci‘n obtained in a county 
court and the debtor is unable to pay, and his debts 
amount to not inore than £ 50 , the roiinty court may, 
without putting the estate into )>ankniplcv, make an 
ftrdor for their payment by instalments or otherwise, 
and either jn full or to such an extent as may seem 
just (/i). 

(^0 Ua»kiiipU-y Aft, 188:{, s. l'2‘J. 
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Arbitrations are now mainly governed by the 
Ari)itration Act, 1889, and references to sections through 
out the present diapter are to the sections of tliat Act. 
An agreement to refer matters in dispute to the judgment 
of a third person is called a submission, and under the 
Act a submission is defined as a “ written agreement to 
submit present or future differences to arbitration 
whether an arbitrator is named therein or not ’’ (a). A 
company’s articles of association ' may constiliitc a 
sufficient submission in writing between the company 
and its members (6). The parties to a submission must 

show an intention to be concluded by the decision of the 

» 

arbitrator, and accordingly there must be a “ difference ” 
between them ; a mere valuation is not an arbitration. 

There are four methods in which an arbitration ^may 
be brought about, viz. : 

1. Under Order of thB Court by Consent . — In any 
action, if all the parties consent, the court may order 
the whole matter to be tried before a special referee or 
arbitrator, or befoij? an official referee or officer of the 
court (c). 

(а) Section 27, 

(б) Hirlnum v. Krnl, etc. Hheep'hmden As'ioriation, [1916] 
I Ch. 881. 

(c) Section 14 In), 
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2. Under Conqnilsorij Order of the ( ^ Subject 

bo the rij'lit to Iiavo the riu^e tried by jury, the court 
may refer any question arising iu an action for iiu|iiiry 
)V report to any official or special referee {(f). 

The court may refer the whole action or any question 
irising tliergin for trial (1) if profonged cxaniination of 
documents or scientific or local examination is rcfpiired ; 
[2) if the question in dispute is wholly or in part matter 
[)f account (c). 

3. By certain statute's the parties are. giv(‘n an option 
to refer disputes, and in some cases tlu^ reference is 
made compulsory. The Arbitration A(‘t. IScSO, applies, 
except in so far as it is inconsistent with the pn»vision8 
Df the S{)ecial Act (/). 

4. Bf/ Consent out of C'owr/,— Submissions may be 
made— 

(H^^Orally. 

(b) By writing not under seal. 

(c) Under seal. 

It is desirable that a submission shoidd be in writing, 
hut not necessary except for a submission under the 
Arbitration Act, 1889. A submission under seal in 
tteccssary if it rcfcr.s to an act which must be performed 
by deed or if it is to bind a corporation. 

A submission, unless a contrary intention is expressed, 
is deemed to include the following provisions (fj) : 

(a) The reference shall be to a single arbitrator, if 
not otherwise provided. 

(b) If the reference is to tw(* atljitiators, they may 
appoint an umpire at any time within the peiiod during 
which they have power to make an award. 


(d) Rct;lion 13, 

(f) Section 14 (In, p ). 


(/) .Section 2* 
(r/) Sclietlnlc I. 
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(c) Arbitrators must make the . award in ^ting 
within three months, unless by writing they enlarge 
the time for making the award. 

(d) If the arbitrators allow their time to expire 
without making the ^ward, or give notice in writing 
that they cannot agree, the umpire may enter on the 
reference in lieu of the arbitrators. 

(c) The nm])irc must make his award within one 
month after the time of the arbifrators has expired, 
unless, by writing, be enlarges tJic time for making his 
award. 

(f) and (g) The arbitrators or umpire may examine 
parties and witnesses on oath and require the production 
of books and documents. 

(h) The award shall he final and binding on the 
parties. 

(i) The costs of the reference and award shall be in 
the discretion of the arbitrators or umpire. 

The Submission (h). 

» 

E^ffect of a Suhnission upon A of ton. —A submission to 
arbitration will not necessarily bar legal proceedings ; 
but H a party commences an action the court may^ on 
the application of the other party, stay the action if the 
applicant has not taken ifny step in the action (except 
putting in an appearance), -and there is no sufficient 
reason why the dispute should not be referred, and the 
applicant is ready a^jd willing to do all things necessar}^ 
to the proper conduct of the arbitration (i), 

(h) Every submission requires a Cci. stjimp, unless the subject* 
matter is not of the value of £5, when no stamp is ncccflsary (Stamp 
Aet, 1801,88.1,22). 

(t) Section 4. 
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Updn an application to ntay an action, it is for the 
plaintii! to satisfy the couit that there is sufficient 
season why it sho'uhl be allowed to proceed. Prirnd facie 

is the duty of tlie ccnirt to act upon the submission, 
but the court will exercise ita discretion after considera- 
tion of all Wio circumstances anif will not force a party 
to arbitration if there is a risk of substantial injustice 
boiuo done to him. So, where ct>ntraclois had agreed 
to refer disputes to the huildin^ owners’ e.n'^ineer and a 
dispute of a suhstantial <haracter had arisen, in which 
there would be a ]m)bable. conflict of evide.nce between 
the contractors and the enjuincer, the <‘(»urt refused to 
stay an action by the (‘outractors. 'Fhe position of 
judge and witness, in which the eni^ineor had })ut himself, 
although without any fault of his own, made it impossible 
for him to act as arbitrator with any legard to judicial 
d^rum (^'). 

If the court has refused to slay an action, or if no 
application to stay it has been made, tl\<; couit has solo 
jurisdiction to decide the dispute, and it will not tolerate 
arbitration proccc.dings with respect to that dispute 
while the action is pending (/). 

Although in general an agreement to refer t»> arbitra- 
tioa docs not oust the jurisdiction of the courts, the 
parties may stipulate that no right of action shall accnie, 
until the amount of the deht*or damages has been ascer- 
tained by arbitration, so that a reference t;0 arbitration 
will be a condition precedent to the right to sue, and the 
non-observance thereof will affojd a defence to the 
action (w). If, however, a party repudiates the contract 

(1) BritM Corporation v. John Aird <ft Co., A. C. 241. 

( I ) JDoleman Je 8 om v. Onsett Corporation, [ 1912 ] 21 K . B . 257 , 0 . A . 

if) SeoU V. Avery (1856), 5 H. L. C. SI I, 
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in totOf ho will bo precluded from settiug up the arbiltation 
clause as a defence to an action (n ) ; but this does not 
apply where a party admits the existence of a binding 
contract, although he denies liability under it (o). 

Alteration and EnMgenien(~\ submis.si||n may be 
altered by agreement between the parties, but the 
arbitrator has no power to alter its terms. The court 
can amend so as to give effect to the real intention 
of the parties, but not so as to introduce new matter. 
The time for making an award can be enl.argcd by older 
of the court, whether it has expired or not, and that 
although the award was made after the exjii ration of 
the time limited (p). 

Revocation of Suhmission . — A submission (unless a 
contrary intention is expressed) is irrevocable e.xccpt by 
leave of the court ((/). The court x/ill give leaVe'^to 
revoke a submission for good cause — c.g., misconduct 
of the arbitrator, or improper admission or rejection of 
evidence. In references by consent out of court, tho 
death of either of two parties will, in the absence of 
agreement to the contrary, revoke a submission, but it is 
usual still to insert a clause in the submission providing 
that in the event of the death of one of the paities the 
award shall bo delivered techis personal representatives. 
In references under ss. 13 & 14 of the Arbitration Act, 
1889, the death of a party docs not revoke the sub- 
mission (r). The bankruptcy of one of the parties docs 

C' 

(«) Jureidini v. Naiioiial British, etc. Insurance Co., [1916] A. C. 
503, C. A. 

(o) WoodaU V. l\(ul .•l.wwmww Co., [1019] 1 K. B. 603, C. A, 

(j>) Section 0. 

( 9 ) Section 1. 

[r) R. S. a., Order XVI t., r. 1. 
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not n^ossArily rcvpko tho Kui)mis.si()n, hut it may he 
fjround for au order by the court revoking it. 

The Arbitrator and Umpikk. 

The Arhitrahr.—Xwy person, may ]>e a]>poiuted 
arbitrator, jmd an interest in the Mi))jee,t-matter known 
to both parties at the time, ot aj)j)(mitm(‘Mt is no 
objection (.'?). Secret intcre.st or ])ias renders an 
arbitrator unfit, ami lie can he lemoved hv order of 
tho court (t). Similarly wliere an arhitiator or umpire 
has misconducted himself tlo^ couit will reim)ve hijn 
and set aside the award (u). 

Joint Arhitifitois.-- If the refejeuce is to s(*veral 
arbitrators, they must act together, and juust si;;n tho 
award simultaneously (j), for an arbitrator cannot 
dclc^j^te Iris authority even to his co-arhitiator.s. If one 
refuse to act, the others eaii make no valid award (//). 

The Umpire — his Apimntment . — If the reference is 
to two arbitrators, they may appoint an limpin', at any 
time within the period during wJiidi they have power 
to make the award (2). If they fail to do so any party 
may^ serve the arbitrators with a written notice to 
appoint, and if tho appointment is not miuh*, witliin 
seven clear days, the courf may ajjpoini (u). Tlie 
duties of the umpire commence ivlum he is called upon 
to act, not ivhcp he is appointed. 

(^) Johmlon V. Chrnpe (I SI 7), .*5 f)ow. 

(t) Beddow y, liiddow (1878), 9 (;h. I>. 8*.). 

(m) .Section II. 

ix) Ea(U V. (1855), 24 L. .1. ( h. .'i.’ll. 

(y) JMtle y. Nruion (IS4I), 10 L. J, (’. P, Hs. 

(z) Bcli<>4liite 1 (l>). 

(c) Section C. 
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Sometimes a third arbitrator is appointed imlead of 
an umpire ; in that case his duties commence at once, 
and all three arbitrators must agree 'to the award and 
sign it(i). If the objection to the execution of the 
award is only formal^ tlie court may leinit the award 
to the arbitrator for corrections. 

Dw/iW. “The umpire enters on the reierence in lieu 
of the arbitrators. He must decide the whole matter 
between the parties, and not particular points upon 
which the arbitrators cannot agree. The umpire must 
make his aw^ard within one month after the time 
allowed to the arbitrators, but the eouit has power 
to enlarge this time. The iim})irc has the same powers 
and is bound by the same rules as the arbitrators. 

Proceedings before the Arbitrator . — The arbii^tor 
has, with regard to the parties to fho submission,* the 
powers of a judge, and the i)roccc(lings resemble those 
of an action (c). The attendance of witnesses and 
the jirod notion of documents can be enforced 
Bubpoona (d), and disobedience is a contempt of court. 
Any person giving false evidence is guilty of per- 
jury (e). The arbitrator may, at Ins discretion, exclude 
persons who are going to be examined before him 
during the time that arty of the other witnesses are 
giving evidence. A lay arbitrator is generally allowed 
to have a legal adviser to sit with hiin or assist him 
during the hearing. , 

(6) United Kingdom Mnhud Association v. Houston, [1896J I Q. B, 
567. 

<c) In re Knock ami Zarelzhj, Bock A Co's ArkUrationt [1910] 
I K. B. 327. 

(cl) Perjury Act, 1911,8. 1. 

(e) Section 22. 
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xin Vbitrator may, generally speaking, take skilled 
advice, but it is not advisable that he should do so 
without the conscAt of the partiojs. Wluue. aii arl)itrator 
is authorised to ap[)oiiit an accountant, “ if not objected 
(o by the parties/’ he may not^appeunt one without 
communicating with the parties (/), As regards 
evidence, the arbitrator or um[ure is bound to observe 
the rulo.s of ovidenee no h\ss than judges (</).' The 
arbitrator must hear both sides, and take evidence in 
the presence of both parties, lie slimild receive all the 
evidence tendered, taking not(‘S of everything material, 
but if he rejects evidence under a mistake as to its 
value it is not sufiieient ground for setting aside the 
award ; similarly, if he receive eviflence u|)on matters 
not coming within the scope of the ri'ference, his award 
will not on that ground alom; 1 m? set aj ide (A), lie has 
no ligjit to call a, witness witliout the coiiscmt of ihe 
parties {g)» 

Special Case , — If any <piehiion of law arises in the 
course of the reference, the arbitrator may at; any stage 
of the proceedings “state a case” for the opinion of 
the court or a judge ; and if the court or a judge so 
directs, the arbitrator is ohlitje^ to do so (/). If the 
arbitrator refuses to state a case and makes liis award 
summarily so as to fHccliide an application to the court, 
that is misconduct, and the aw'ard may he scMit hnck 
with an order to state a case (A). 

(/) In re Tid^nell (IS(VI), 33 Bwiv. 21.3. 

to) In re Enoch and Zaretzhj, Bock d; Co'n Arbitration, nupra, 

ji) Fdkingham v. Victorian Bailaay CommiMionerM, [HW0] A. 0. 
4A2. 

(t) Seetion 19. 

0) Me Ptdmer d Co. and Eosken, [1898] I Q. IV 131. 
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Whore a case is stated on a question arisiiig#in tnc 
course of the arbitration, under section 19, the Hiifh 
Court only acts in a consultative Capacity, and its 
decision is unappealable (1 ) ; but if the arbitrator acts 
on the opinion so expressed and incorporates that 
opinion in his award, if that opinion is crioneoiis, the 
award will be bad on the face of it and subject to review 
by a higher tribunal (m). 

The arbitrator may also state his award in the form of 
a special case (n) ; he is ihon fundus officio, and thd 
court pronounces judgment upon the farts found by 
him. The decision of the court is aj)|)ealablo in tb*> 
usual way (o). It is, however, competent for an arbitraRoi 
to state Ids award in the form of a special case witli\ 
limited time for setting it down for hearing and with a 
alternative linal award which is to become operatiy 
if the case is not set down within the time limited (li). 

TiiK Award. 

Form and Requisites of the The arbitratoii 

should decide all matters submitted to him under tire 
submission, but he should not go beyond them ; 
he transgre^ss in either respect the award is void. A4 
soon as the arbitrator ba.s executed the award, h<* 
should give notice to tlq> parties that it is ready to 
be delivered. No precise form of award is necessary, 
but the award must be in tvritmj, unless the submission 

(l) Be Knight and Tabfrnaek, rlc, Jhihdmi iiticultj, [1802] 2 Q. B 
0J3, 

(m) Briluih Kketric, rk. Co. v. I'ndnground Ekctric 

^ [1912] A. C. 073. 

(n) lotion 7 (b). 

<o) lie KirkktUham Local Botird, [1893] 1 Q. B. 37.7. 

\p) Rc Olympia Oil and Cnh Cn,, and MacAmlrttc JJfordand J; Co., 
[1918] 2 K. B. 771. 
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provide to* the coiijrary {< 7 ). All awards arc charjrcable 
with a uniform stamp duty of ten sliilliujujs (r). 

The chief rcqui.^itcs of an award jiro throe in number, 
viz. : 

FirslUf, the award must bo trrkiln in moaning, ho that 
the parties dto the roforonce can uiultMstaiid how they 
are afTectod f»y it ; hut the oouft will ansist tho parties 
to interpret it, if pos.sil»le, and make any alt orations 
necessary to make the moaninji clear. If ils moaning 
cannot be interpreted, the award is ])a(l. 

Second! f/, the award must hcjinal : that is to say, tho 
arbitrator can only make one award, except where 
several matters are referred, and the submission 
authorises a separate award on each. Tiie awaitl 
must 1)0 Complete in itself and mu^t ho made at one 
time. 

the awiwd must he posaihlc and reasomhUi 
e,g., an award that a party sliouhl deliver up a deed not 
in his custody (»r under his control would he vuul. 

If the award is had in pait it is not necessarily void ; 
if the good can he sojuiruted from the had, tiie latter 
alone is void, as where an arbitrator has awarded on 
some matters not within the submissiuji ; but if tho 
two^>arts are not separable the whole award is void. 

Referring B(tck the Award . — The coujt may remit 
matters referred to the reconsideration of the arbitrators 
or umpire {s) f they must make their award within 
three months after the date of Ihe order for remission {t). 
The grounds fur this are : 

{q) Sclutlule 1 (f'j, 
ir) Revenue Act, llHMi, «. U. 


(■<) S^H'lluu JO. 

(/; .S<-bcUuIc i (c), 
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(a) Any dofoct sufficient to empower the dourjf i} set 

it aside (u). 

(b) For omission through iiiadvertoiicc. 

(c) For formal defects. 

(d) For mistake admitted by the arbitrator. 

(e) AVliero new a/id material evidcncy has been 

discovered. * 

This power applies not only to references by consent 
out of court, but also to references by order of the 
court (x). 


Setting Aside the Award , — Among the grounds upon 
which an award may be set aside are the following : — 

(1) Where the arbitrator or umpire has misconducted 

himself, or the award lias been improperly 
procured (g). 

Irregularity in the conduct of the proceedings, although 
the arbitrator may not have acted from any coifupt or 
improper motive, is misconduct within the meaning of 
section 11 (2). Thus, an award will not stand if the 
arbitrator hoars one party and refuses to hear the other ; 
if he holds private communication with one party on the 
subject-matter of the reference ; if he examines witnesses 
on one side in the absence of the other party, unless 
justifiably proceciling ex parte ; or if ho examines 
witnesses in the absence of both parties. 

(2) If the award is uncertain or not final. 

(3) In a compulsory reference if the arbitrator makes 

a mistake of fact or law. 

In a reference by consent the court will not set aside 
the award for mistake, unless it is bad on the face of it 
in point of law ; the decision of the arbitrator is 


(«) S«e below. 


iy) Section 11 


(*) Section Ifi. 
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m&ttors of hiw and ia iiiattcrs of fact. Tlio 
parties have selects their own tribunal and they must 
accept its finding?* be it ri^ht or wront; {:). 

The court will not «rant an ajjplicjition t(> set aside 
the award unless convinml of its necessity, but will 
rather reinit^ the award under s. Itf 

Enforcing an Award. — An award may, ])y leave of 
the court, be enforced in the same manner as a 
judgment (a ) : 

(a) By action cm the award. (This is tln^ only 

reineily where the submission is not in writing.) 

(b) By attachment. 

(c) By execution. 

The court will alst> grant speciiic j>crl<>nnance of an 
award. 

(Josllf of A ward* and Uemunvratam <f Arbilrulor . — 
The costs are in the discretion of the arbitrator or 
umpire, who may direct how they aie ts> be paid (6), 
b^ut when the submission provides that the costs shall 
abide the event, the arbitrator has no power over them, 
otherwise he should deal with the c osts in his award. 
The^arbitrator may fix his own charges, and provided 
he doe.s so in and a.s part of his award, they cannot 
be taxed ; he has a lien on the award and submission, 
and may retain them until his charges are paid. He cun 
also recover Reasonable remuneration by action, if 
necessary ; for the appointment of i^person as arbitrator 

(s) Bodgkiruon v. Femie, 3 C. B. (w. s.) 1 8U ; and sco Bri/i/fA 
kimm Bkttrkt etc. Co. v. Underground Kkctrk JtaiU., ante, p. 5901 

f) Seetkm 12. 

My BolMdale 1 (i). 
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in a meroantilo dispute raises an impjied promisoj^y tLe 
parties to the su})mksioii to pay for his services. Thus, 
the unsuccessful party to an arbitratfon must pay the 
remuneration of an arbitrator a[)pointed by the other 
side, if so m-dered l)y the umpire under his award, anci 
the arbitrator can snh for t he amount in question (c). 
The same principle applies with rei^ard to tfne remunera- 
tion of an umpire appointed by the arbitrators. 

((*) Cramphn ami lltdt v. RUley *(• (\k ; llrmvn v. Uan<k>vfr>j 
Tvrra Cotta Co., Limited (l!K)0), 25 T, R. fi25. 





I’ATENTS, THAI)!-: MAHKS. MEKCil AN'DISK MARKS, 

AXJt (OI‘YI(li;jn'. 

[Those Siiliji'ol.s (111 iii'l ((iiiio wiiliin tlic i iiiniiiliiin for 
m. 4 ^'inal Kxamirtations of tlic Ac<'oiinlaijtB, 

tlie IncorjKiruted Accountants and Anditius, or llu* 
Institute of liatikcrs, Imt lltcy lia\e la rn inw*rtcd in 
the Appendix of this Work in \icw of the icjucsenl-a- 
tions made by those connected with ceitain other 
Examinations.] 
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PATENTS. TIUDE MARKS. MJ^RCHAN- 
DISE.MARKS, AND VoPVHKUrR . 


I’A’I’KN'I'S. 


TheK£ is a common law right inherent in tin; (’rown to 
grant to a subject the monopoly of a trade or nuinufaeture. 
This* right was re.strieted by the Hiatulo of Monojwlies, 
lC2d, but the. prerogative of the (Vown to grant letters 
patent for the sole working t>f iu*w trades or manufactures 
to the true inventor for a period of fourteen years or under 
was preserved. This right forms the basis t»f the e.xisting 
patent law which was amended and consolidated by the 
Patents and Designs Act, 11)07. 

patent may be obtained (1) by inventors in the 
United Kingdom ; (2) by imt.soiis in the United Kingdom 
to* whom an invention has been i-ommunieuted from 
abroad ; (3) by legal rcpresontative.s of deceasinl inventors ; 
(i) persons belonging to those ftireign .states or colonies 
which have joined the International Convention for the 
Protection of Indu.strial Pro[)erty {a). 

Patent agents mu.st be registered and are liable to be 
stnufk off the register by the Board of 'i'rade for jirofessional 
misconduct. No person can act^a.s a patent agent unless he 
resides in the United Kingdom. 

The applicant for letters patent must, in the first instance, 
produce either provisional specification of hi.s invention 
or a complete .specification. The patent is ultimately 
dated as of the date of the first application. The 8|>ocifica- 
tioii is referred to an examiner for its first examination ; 

(a) The Couvenikm was siguod at Parts, March 20tb, 1883, and wae 
nidified by an Additional Act signed at Brussels, Becernbef )4th 
19001 Great Britain joined in 1884. 
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he reports to the comptroller. In tlieituse of u pro^risioiial 
specification the examiner has to inquire into the nature of 
the invention genernlly before allowing the application ; 
if his report is satisfactory a (‘omplete specification must be 
left within six months, which must be j)roperly described, 
and conh)rm to the p;o visional specification. When the 
first application is accompanied by a compleft? specification 
the examiner lias to see that the invention has been described 
in the ]>ruper way and is in accordance with the rules of the 
Board of Trade. The first examination, whether in two 
parts or one, is followed by a fuither investigation in order 
to discover if the inventimi has been claimed or described 
in any previous specilication, and includes (since the B>07 
Act) an inquiry into specilicalions whh h may have been 
lodged at the Tatent Office before the sjiecificatiou in 
question though not published. There is a right of appeal 
from the examiner to tlie comptroller, and from the comp- 
troller to one of the law olliceis of the Crmvn. The patent 
is then accepted. 

After acceiitaiice the grant of letters patent lua^y be 
opposed by persons interested on the following grounds : 
(1) that the n]>plicant has obtained his invention from or 
iu fraud of the opponent ; (2) that the invention has 
been claimed in a complete sjiecificatiou made within 
the last fifty years ; (3) that the complete specification 
in question is iovsiiflicient ; (1) that the applicant in his 
complete specification claims something different to, what 
is described in the jirovisional sjiccification, and that the 
opponent has ajipliod for a. jiatent for tliis further 
invention in the interval. The opponent will not be 
heard to say that the invention was obtained from him 
abroad. The hearing takes place before ‘the comptroller 
with the right of aj'ipeal to one of the law officers. The 
comptroller may order the ajiplicant to make general or 
specific references to prior claims for patents (for the 
ground of opposition is the repetition of a claim, not the 
infriiigement of an earlier by a later patent), or (since 
the 1907 Act) refuse to grant a patent altogether. 
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Pcrg(}hs residing; •out of tho rniffd Kin^iluni i jni 
(wncc the 1907 A^t) obtain British patents ritlipr in (hrir 
own ntmefl or by Sioans of an agpiit, ^\lK> is the Inijiortor 
of the invcnticm and a trustee for the leal invmtor. 
l^rsons living in tlie eolonioa or states which have joined 
the International Convention nia\* apply to have their 
patents dated^s of the same date as the earliest protection 
in the colony or state rimcerncd if tiled within twelve 
months and ac'Companied by a c(»mplete specilieation. 
The Biibsetpient jiroceediiigs are the siime as in a British 
application. 

Paients may be sealed within a few djjys after tlieir 
final acceptanee. and must be sealed within fifteen 
months from the dale of ufiplieation (subject to ceifain 
allowances). If a patent laj>.«es in this way thiough 
inadvertence it may now' be rc.stoHMj, tliougli jnior to 
the 1907 Act this lequired an Act of J’arliamcnt. The 
patent i.s granted for fomtccui yeais, but (he term may 
be (Attended. ^ 

ATter^ a patent has been applied for or gi anted the 
jmtentec may apply for a ]uitent hir an im}U(>v(‘ment in 
his invention us a patent of addition w'hich la.sts hir us 
long as the. original patent, and f(»r whi( h no fuither fei’S 
ar^ charged. A patentee is also allowed, under eeifain 
drcurnstances and within eertain limits (pn*(i.sely set 
out in the Act, ss. 21 2‘1). to make amendment .s of his 

patei^. 

Revocation of a patent may be ordered either by th»* 
comptroller or the Board of ^rade, or the Court of 
Chancery. Application to the comptroller must be made 
within two months by a person who would have been 
entitled to oppdse and on the grounds upon which the 
grant of the patent could have been opposed. 

Any person may apply to the comptroller for the 
revocation of a patent which is being exclusively worked 
outside the United Kingdom after four years from the 
date of the patent ; and if a patentee is not working his 
patent adequately or is prejudicing nny^ trade r»r industry, 
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any person may apply to the Board lof Trade forit revo- 
cation of the patent or for a compulsory licence. After a 
prima facie case has been made out trhe Board of^Trade 
refers tlic matter to the court. The court, generally, has 
power to make an order for revocation on any of the 
grounds on which the«ctunptrollcr or the Board of Trade 
could, and also on a number of other giuiriids, such as 
that the alleged invention is not new, or that it is not u 
manufacture ; petition for revocation may bo made, by 
the Attorney-Ocneral or by any person alleging that the 
patent was obtained in fraud of his rights, or that he was 
the true inventor, or that he had exercised IIkj invention 
before the datti of tlie grant. 

Pal-entces are now forbidden to impose restrictive 
conditions (such as were oomnutn before the 1907 Act) on 
tlio purchasers of j)atented aiticlc.s or on licensees, and 
they are now allowed to abandon their ])atents. 

In actions of infringement (by the 1907 Act) the 
grounds of defence have been extended, and the defendant 
may counterclaim for revocation ; a person tlfTcattned 
with an action of infringement may inltitute i>rocecdings 
himself if the patentee does not hringnhis action within 
a reasonable time, i( 

A register is kept at the Patent O.cico of proprietors 
of patents, their mortgagees, and licensees, of equitable 
assignments and options, and of notices as to amend- 
ments and payment of fees. The court has pow.er to 
rectify the register. It is not clear how far registration 
is necessary to protect the title of an assignee. Cd-owners 
of patents may not separately grant licences. On the 
death of a eo-owner the legal estate in the patent counts as 
personalty. 

The Crown, the War Office, and (since the 1907 Act) 
the Admiralty have the right to use patents on paying a 
sura fixed by the Treasury. 

It is a criminal offence, punishable on summary con- 
viction by a fine of falsely to represent that an attain 
is patented. 
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Uesi^ means design (not being a design for 

a sculpture under the S<-ulpture Copyright Art, 1814 ), 
applicable to any article whether the design is applicable 
for the pattern or f«>r the shape «ir conlig\iratioii, or for 
the ornament thereof, or for any two or more of such 
purposes, and by whatever means ill is applicable, wh(‘fher 
by printing,® ^minting, embioiderimi. wea\ing. sewing, 
modelling, casting, emb(>ssing, engraving, staining or 
any other means whatever, manual, mechanical, or 
chemical, sej)aratc or combined.” Co]»yiight by it‘gi.s- 
tration of designs lasts live years; the design jmist bo 
entered in one of fourteen definite classes aceordijig to 
its imiterlal. Exact drawings or photographs must- bo 
sent t<j the eojiiptrollcr Indore a ccitificatc is issued. An 
appeal lies from the eomptrcdler to the Hoard of Trade. 
The jKoprictor of the design, whether or not he is the 
author, may apply for registration. Di'signs ne(‘d not 
be marked, but if they are not nuirked the })ropri(‘tor in 
an a^i^ion of infringement must ])rove that the infringer 
kne^ o^thc copyrigTit. It is a criminal offence falsely 
to represent that a design is registereil. 

The provisions relating to tin* Int(‘rnationnl Convention 
apply to designs as well as to }»atents, and a registered 
design may be revoked if it is us<‘d abroad and not in the 
United Kingdom. 


Trapk Marks. 

At coftimon law there is a right of action against any 
person for “ paasing off ” goods as those of another 
person ; the usual method of “ passing of! ” is to adopt 
or to imitate the “mark” which that other person 
generally applies to his g<iods for the pi^-posc of identifying 
them. The Trade Marks Act, lfK>5, consrilidating and 
amending previous legislation on the same sul>ject (especially 
the Trade Marks Registration Art, 187.1, and the Patents, 
X^ea^gns and Trade Afarks Act, 1883), has for its object to 
fix proprietorship of a 1 rade mark ; the registration of a 
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person under tlie Act. as proprietor o( a trade mafic gives 
him the exclusive right to tlio use of the trade mark, conse- 
quently if another person adopts this mark or an imitation 
of it, the registered proprietor has a right of action for 
infringement, and in an action of “ passing off ” (the 
actions are \isually coiVibined) the adoption of a registered 
trade mark is conclusive evidence against ,+fie defendant. 
The Act of 1H83, ])y connecting trade marks with patents, 
had given colour to the notion that trade marks were 
monopolies, the number of which should be limited ; the 
Act of 1005 is based on the idea that goods of different 
qualities but of apparent similarity should be clearly distin- 
guished from one another in the interest bot h of the manu- 
facturer and of the purchasing public. 

The Act first provides that there shall be a register 
of trade iiuirks under the management of the Comptroller 
General of Patents, Designs and Trade Clarks, who is 
called the Registrar. A trade nmrk ran only be registered 
in respect of particular goods or classes of goodg^ and 
must cfmtain or consist of at least one of the folloNving 
essential particulars : 

(1) Th(^ name of a company, individual or firm repre- 

sented in a special or ])articidar nmnner ; 

(2) Th(‘. signature of the applicant for registration "or 

some ])i edeces.sor in his business ; 

(.3) An invented woial or invented words ; 

(1) A word or words having no direct reference to the 
character or quality of the goods, and not being 
according to its oi'dinary signification a geographical 
name or a surname ; 

(5) Any other distinctive mark, but a name, signature, 
or word other than such as fall within (1), (2), 

(3) or (1) "shall not, except by Order of the 
Board of Trade or the court, be deemed a 
distinctive mark. 

An exemption is made for trade marks existing before 
August 13th, 1875, and provision is made for allowing 
colours to be ronf?idero<l distinctive marks. 
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Any person claim^g to be the proprietor of a trade 
mark who is desirous of registering tlic same must apply 
in writing to the jegistrar. There is a riglit of ai)})eul 
from the decision of the registrar <*ither to the Board ot 
Tiade or to the court at the option of tiie a]>plicant. 
After the application has been accepted it is advertised 
by the regiiErar. Any poison imiy within om^ month 
from the date of the adveitisement give nolke to the 
registrar of opjiositioii to the registiation id' the nuirk, 
cither on the ground of its reBemblanet* to an existing 
trade mark, or as not being sutticicntly ibstinetive. The 
matter is decided by the registrar subjiet to apjieal to 
the court or, with the consent of the parties, to < he Jioard 
of Trade. The court is the Chanceiy Division of the High 
Court of Justice. 

Under the 1905 Act it is now possible for the pro- 
prietor of a trade mark to “ disclaim ” part of his mark 
and to limit his lights only to the other part. This 
save^ him from liability to opposition on the ground 
that* hi^ trade mar? lacks the essential features; for 
part obviously might not be distinctive though connected 
with or, perhaps, printed over u distinctive mark, and 
he would have no wish to assint projirietuiy rights in 
noil-distinctive parts at the risk of losing lights over 
the distinctive parts. The sunn? proprietor may have 
what are called associated trade marks, viz., similar but 
not irkntical marks for certain classes of goods ; he may 
also Sj^it up a mark, using its cumjionent })arts us separate 
trade marks, or have a scries oi marks for a number of 
similar goods. 

Associations which examine or test jiarticulur kinds 
of goods and certify the result of their examination 
by marking the goods* may, with the 4eavo of the Board 
of Trade, register their marks as trade murks. Lloyds* 
Register (L. R.) on shipbuilding materials is an example 
ot this. The privileges of the Cutlers* Company in 
relatioii to Sheffield goods are incorporated into >the 
Aet| their register forms part of the general register; 



a similar anangemeut k made foj^ Manch&tei/ cotton 
goods, the marks of which arc registered at “ The 
Manchester Branch/* , 

When the time for opposition has expired the trade 
mark is registered by the registrar us of the date of t)^ 
application for registfation, and a certiheute is issued 
to the apj)licant. A trade nmrk is registcrect for fourteen 
years, and may then be renew(‘(l for another fourteen 
years on payment of the prestTibed foes. If the proprietor 
does not use his trade mark for five years, any one who 
is aggrieved may apply to the registrar to have it removed 
from the register. 

A trade mark can only be assigned in connection with 
. the goodwill of the business coiucrned in the goods. 
On the dissolution of a partnershij) the apportionment 
of trade marks may be .settled by the registrar, subject 
to appeal to the Boaid of Trade. 

The register may be rectilied either by the registrar or 
by the court, 'flic registrar’s authority is limited to 
applications liy the proprietor for co'rreetions of © clafical 
nature, for cancellations of all or jiart of the mark, and 
for the registration of assignees. The court deals with 
applications by aggrieved persons. 

Disputes arising upon trade marks registered befltre 
1905 are determined either by refercnco to the Acts in 
force at the date of their registration, or to the present 
Act. This Act provides for the first time that any tegU- 
tration which has been standing for seven years » to be 
taken to be valid in all^.respccts unless it was obtained 
by fraud, or offends against s. 11, which forbids the 
registration of marks “ calculated to deceive or contntfy 
to law or morality.” This protection is<ono of the moet 
important features ef the 1905 Act. 

A fine of £5 may be imposed on a })erson for iaMy 
representing a trade mark as registered, and any one 
aathorised to use the Boyal Arms in connection wifA hifl 
tradr3 may take proceedings against a person in a 
trade using them without authority. 
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Mkrcuandisk BIauks. 

Criounat law in*rolatiuu to trade murks is contalued 
id the Mercliandise Marks Acts of 1887* uud 1891. 

the common law, though it was an offence to cheat 
by selling ^ods as something dftTorcnt to what they 
wore, it was lo offence merely to imitiitri a trade mark. 
The first Merchandise Marks Act was passed in 1862 ; in 
1881 Great Britain joined the International Convention 
for the Protection of Industrial Property, and this necessh 
tated the Act of 1887, to the provisions of which were added 
the provisions of the Act of 1891. 

By the Act of 1887 any person who forges a trade 
mark or falsely applies to goods any mark so nearly 
resembling a trade mark as to he calculated to deceive 
or makes any die or inairuinent for the |)urpo8e of 
forging a trade mark or disposes of or possess(*s such an 
instrument or applies any lul&e trade description to 
goc^ causes any. of these things to be done is liable 
to be punished by tine or iniiuisoniiicnt with hard labour 
or both, and to have the goods forfeited and destroyed. 
The same penalties are atiuched to those who wilfully 
scU articles under a false nurk. Pci sons, whose ordinary 
bustness is to make dies are piotected fiom prosecution. 

The expression “trade mark'’ is deiined as a mark 
used or proposed to be use<l upon or in connection with 
good# for the purpose of indicating that they arc the 
goods of the proprietor of such trade mark by virtue of 
mamifactuce, selection, ccrtiiicution, dealing with or 
pffermg for sale (6). 

' The expression “ trade description means any 
les^ptbn or statenvimt as to quantity, place of origin, 

l^) The wpreeiioii ** trade mark '* in deUned in the AcU of 
tihiiaOlby refenmoo to the Patenta, Bosigas and Traflo Markc Act, 
IjfM^ whfsh haa been repealed. The atatate dealing with trade marka 
Mi ^ Trade Ifarrks Act, 1905, to whieh (by virtue of s. 38 of the 
biarpeetatioa Act, 1889) references to the Act of 1883 must ii6w bb 
Mimad to refer. 
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manner of manufacture, material of jivliich th'e arc 
made, or existing patent or copyright protecting the 
goods. Special provision is made for, distinguishing the 
place of origin of watches and watcli cases, and having 
the watch case properly stamped at an assay office. 
By the Merchandise M^rks Act, 1891, the customs entry 
relating to imported goods is now deemed ^tt be a trade 
description. Formerly adulterated goods were imported 
under cover of the customs entry, but as that entry did 
not constitute a “ trade description,” no steps could be 
taken ; by making it a trade description offenders can 
be prosecuted. The same Act gives power to the Board 
of Trade to undertake prosecutions when the general 
interests of the country aic affected. 

Prosecutions under the Act must be commenced witbin 
three years of the commission of the offence or one year 
after discovery, whichever is soonest. All goods liable 
to forfeiture under this Act if imported from abroad and 
all goods of foreign manufacture bearing a trade ^rk 
which purports to be a trade mark of a traded in* the 
United Kingdom (unles.i there is a clear indication that 
it has been manufactured abroad) are prohibited to be 
imported as if they were included in s. 42 of the Customs 
Consolidation Act, 1876. There is, however, no need for 
all imported goods to be stamped with their place of 
origin. 

On the sale of any goods to which a trade miyrk or 
a trade description has been applied, the vendor is 
deemed to warrant that the mark is a genuine trade mark, 
and not forged or falsely applied, and that the descrip- 
tion is genuine unless he expresses the contrary in 
writing (c). Provision is made m the* Act, however, 
by which conventional descriptions (which are not cal- 
culated to deceive), such as French chalk, Brussels 

(c) This is ** HAved ” in s. 14 of the Sale of Gooda Act, 1893, whkh 
says : Subject to the proTisions of this Act and of anw itoMt fo 
ftof hShalJ there it no implied warranty ” of the quality of goods in a 
oontract of sale. 
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oarpetsi Morocco lather, are not to bo doomed false 
descriptions. 

By the Merchandise Marks Act, 1011, wlioro any goods 
which if sold would bo liablo to forfeiture under the Merchan- 
dise Marks Act, 1887, are imported into the United Kingdom, 
and the goods bear any name or trgde mark being or pur- 
porting to bsthc name or trade mark of any nuinufacturcr, 
dealer or trader in the Unito<l King<lom, and the Com- 
missioners of Customs ami Excise an* upon representations 
made to them sjitistied that tlie use of the nann^ or trade 
mark is fraudulent, the ]>roper oflicer of (histoms and 
Excise may recpiire the im|>oiier of the goods or his agent 
to produce any documents in his possession relating to the 
goods, and to furnish infornuition as to the name and address 
of the person by whom tlie goods were consigned U) the 
United Kingdom and the name and address of the person to 
whom the govids were sent in the Unit4‘d Kingdom ; and if 
the importer or liis agent fails within fourteen diiys to 
coDjply with any such recpiirement ho shall f(»r oacli offence 
forfeit tV) sum of and any information ol)tainod from 
the importer of the goods or his agent under tlie Act, or from 
any other source iirny be communicated by the Com- 
missioners to any person whose name or trade mark is 
alleged to have been used or infringed. • 

A person who falsely represents that any goods are 
made by a person holding a Royal Warrant, or for the 
service of the King or the Royal Family, or for a government 
department, is liable to a penalty of £20. 

f’oPYRIOlIT. 

Copyright is ijow governed by the Copyright Act, 1911, 
which is not only a Ceasolidatioii Act^but also cmB making 
many and great changes in the law of copyright ; all the 
Acts relating to copyright are repealed with tho exception 
of a part of the Fine Arts Copyright Act, 1862, the Canada 
Copyright Act, ISTo, the Musical (Summary Proceedings) 
Copyright Act, 1902, and the Musical (‘tipyright Act, 1900. 



B^glstra^on which was such a prominent {eatufe lujdcJ the 
old law b now abolished. 

Copyright means the sole right to produce or reproduce 
|ho work or any substantial part thereof in any material 
form whatsoever to perform, or in the case of a Ic^jture 
deliver, the work or ai\y substantial part tliereof in public ; 
if the work is unpublished, to publish the uork or any 
substantial part tliereof, and includes the 'following sole 
right 

(1) To produce, reproduce, perform, or publish any 

translation of the work. 

(2) In the ca.se of a dramatic work to convert it into a 

novel or other non-draniatic work. 

(3) In the case of a novel or other non-dramatic work, or 

of an artistic work, to convert it into a dramatic 
work, by way of ])erformance in public or otherwise. 

(‘1) In the case of a literary, draumtie or musical work, 
to make any record, perforated roll, einematograpli 
film, or other contrivance by mean.s of which the 
work may be mechanically pet formed or ds^iveVed. 

The term for which copyright shall subsist shall except as 
itherwise expressly provided by the Act be for the life of 
he author and a period of fifty years after his death. 

At any time after the expiration of twenty-five yevs 
)r in the case of a work in which copyright subsbted at the 
passing of the Act thirty years, from the death of the autkor 
of a published work, eopjTight in the work shall not t* 
deemed to be infringed by tlic reproduction of the work for 
sale if the person reproducing tlie work jiroves that be has 
given the prescribed notice in writing of bis intention to 
reproduce the work, and that he has paid in tJic prescribed 
manner to, or for the benefit of, the owner, of the copyright 
royalties in respect (/ all the ro)>ios of the work sold by 
calculated at the rate of ten per cent, on the price at which' 
he publishes the work. The Board of Trade on 7th lune* 
1912, issued regulations prescribing the mode in which the 
notices are to be given, and the particulars to be glyen ki 
such notices, and the mode, time, and frequency oi ikA 
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Of royalties by the affixing of adhesive laWs to ^6 
copiv sold or otherwise. 

dnbject to the provinions of the Act copyright shall 
subsist throughout the parts of His Majesty’s dominions 
jp which the Act extends for the term mentioned in the Act 
tiamcly the life of tlie author and a perkxl of Hfty years 
after his de^jth except as otherwise expressly providtMl in 
every origiiAl literary dranmtie, musical and artistic 
work if— 

(tt) In the case of a publishejl work, the work was first 
published within such parts of His Majesty’s 
dominions as aforesaid, and 

(b) In the case of an unpublished woik the author was 
at the date the nuiking of tin* work a British 
subjw't or resident within such ]>arts of His Majesty’s 
dominions as aforesjiid, 

but in no other works except so far as the prot<H*tion con* 
ferrod by the Act is extended by Orders in Council there- 
under relating to self-governing dominions to which the 
Acf dogs not extend and to foreign countries. “ Self- 
governing dominions ” means the Dominion of Canada, the 
Commonwealth of Australia, the Dominion of New Zealand, 
the Union of South Africa, and Newfoundland. 

, The owner of the copyright in any work may assign the 
right, either wholly or partially, and either generally or 
subject to limitations Ui the United Kingdom or any self- 
governing dominion or other part of His Majesty's dominions 
to ifhkh the Act exten<la and either for the whole term of 
the copyright or for any part Jhercof and may gnint any 
int^est in the right by lic<*iise, but no such assignment or 
gprant shall be valid unless it is in writing signed by the 
QfWner of the tight in respect of which the assignment or 
gtant is made or hy hU duly antj^orised agent. Where 
the author of a tvork is the first owner of the copyright 
therein no assignment of the ctipy right, and no grant 
el any interest therein made by him (otherwise than 
by will) ehall be operative to vest in the assigpee or 
grantee any rights with respect to the copyright in the work 
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beyond the expiration of twenty-five years from the Seaih 
of the author, and the reversionary interest in the copyright 
expectant on the termination of that period shall on the 
death of the author, notwithstanding any agreement to the 
contrary, devolve on his legal personal representative 
part of his estate and any agreement entered into by him 
as to the disposition o{ such reversionary intyest shall be 
null and void, but nothing in this proviso shaM bo construed 
as applying to the assignment of the copyright in a collective 
work or a license to publish a work or part of a work as 
part of a collective work. 

The words “ collective work ” moan— 

(1) An encyclopiedia, dictionary, y(‘ar-ho«}k or similar 
work. 

(‘i) A newspaper, rcvhnv, miiga/Jne, or similar periodical ; 
and 

(3) Any work written in distinct paits, by different 
authors, or in which works or parts of w'orks of 
different authors are incorporated. 

' By 8. C<) of the Bankruptcy Act, 1W4, where cf^pyright 
is vested in a bankrupt and he is liable to pay royalties to 
the author of the work, the trustee in bankruptcy cannot 
sell or authorise the sale of any copies of the work except 
on the terms of paying to the author the same royalties a^ 
would have been payable by the bankrupt ; nor can the 
trustee, without the consent of the author or the Court, 
assign the copyright except upon terms which will 
secure to the author payments by way of royalty^’ at 
a rate not less than that wliich the bankrupt was liable to 

pay- 

Section 2 of the Copyright Act, 1911, gives the law of 
infringement in these words : 

Copyright in a wqrk shall bo deemed to be infringed 
by any person who, without the consent of the owner of the 
copyright, does anything the sole right to do which is by this ’ 
Act conferred on the owner of the copyright. Provided 
that thp following acts shall not constitute an infringement 
of copyright : 
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fair dealing with any work for the purposes of 
private BtudV, research, eiilicisiu, review, or news- 
paper sumnaary : 

** (ii) Whore the Aithor of anartistic work is not i he ow nor 
of the cop}’Tight therein, the use l)y i he au< lior of any 
mould, cast, sketeh, plan, model, or study made hy 
him^or the ]mrpo'<e of the work, provided that ho 
doearibt thei‘el»y repeat or imitate the main design 
of that work : 

(iii) The making or pul)li.shiog of paintings, ilrawings. 
engravings, or jthotographs of a work of [^'ulptuie 
or artistic, craftsmanship, if ](ciinan<‘ntly siluato 
ill a jiublio ]»lace or building, or the inuiking or 
publishing of ]mintings. rliawings, engravings or 
photographs (which aic not in the nature <»f archi- 
tectural diawings or plans) of any arcliitectural 
work of art : 

“ (iv) The [mhlication inarollci tion mainly conipohcd of 
non-copyi ight nuitler, bona fnl ' intcmhal for tiro 
yse, of schmrlu. arid so <lcs» rrh^'d in the title ai*d irt 
any advertisements issued by the puhlisln-r, of 
“hurt passages from pnlrlislnd literary w'orks not 
hemselvcs published for the use of sc hools in which 
opyriglit sulssists: J*rovid«Ml tliaUriot more than 
wo such passages from w’orks by the same author 
TO published by the sumo publisher witlrin livo 
oars, and that the source fromwhicli such jaissagr's 
ro taken is acknowledge d : 

** ( v) Thejiublicat ion in a newspaper of a repor t of a lect iir e 
delivered in public, unless the n*[K>it is prohibited 
by conspicuous wTitten or printed notice affixed 
before g/rd maintained during the lecture at or 
about the main entrance of tje building in which 
the lecture is given, and except whilst the building 
is being used for public worship, in a position near 
the hicturer, but nothing in this paragraplr shall 
affect the provisions in paragraph (1 ) as to newsj*apor 
Rnmmarie,s : 
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“ (vi) The reading or recitation m public by.ottej>«r6on 
of any reasonable extract from? any published work. 

“ Copyright in a work shall also be deemed to be infringed 
by any person who— 

“ (a) Sells or lets for hire, or by way of trade exposes or 
offers for Siile or hire ; or 

** (b) Distributes cither for the purpo.ses of trade or to such 
an extent as to affect prcjudieiallyi the owner of 
the copyright ; or 

“ (c) By way of trade exhibits in ])iiblic ; or 

“ (d) Imports for sale or hire into any part of His 
Majesty’s dominions to which the Act extends, 
any work which to his knowledge infringes copyright, or 
would infringe copyright if it had been made within the part 
of His Majesty’s dominions in or into wluch the sale or 
hiring, exposure, offering for sale or luio, distribution, 
exhibition or iiujuMtation took ]>laee,” 

Where copyright in any work has been infringed the owner 
of the copyright shall bo entitled to all such remedies by way 
of injunction or interdict, damjiges, nepounts and otherwise 
as are, or may be, conferred by law for the ii\fringement of a 
right. 

In addition to the civil remedies just mentioned by the 
Musical (Sumnmry rroceeding) Cop)Tight Act, 1902, a 
court of summary jurisdiction may authorise the seizure of 
pirated copies of musical compositions which are being 
hawked in the street-s, and by the Musical Copyright Act, 
1906, a person found in possession of pirated music is liable 
to a fine of £3 for the hrst offence, and to imprisonment 
for two niQnths with hard labour or a fine of £10 for the 
second offence. 

The Copyright Act, 1911, s, 11, provides that if any person 
knowingly , 

(a) Makes for sale or hire any infringing copy of a work 

in which copyright subsists ; or * 

(b) Sells or lets for hire, or by way of trade exposes or 

offers for sale or hire any infringing copy of any suc^ 
work; or 
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(cf JJiatributea infriiiginjr copies of an}^ such work either 
•for the purposes of trade or to such an extent us to 
affect prejudicially the owner of the copyright; 
or 

(d) By way of trade exhibits in jmblir any infringing copy 

of any such work ; or 

(e) Impoy^s for sale or hire into tje Tnited Kingdom any 

infringing copy of any such woik : 
he shall be liable to a fine lutt ex< eeding foify shillings for 
every copy dealt with but not excredlng iiA) in respirt of the 
Sumo transaction, for a second or subsetjuent offence either 
to such fine (»r to imprisoninent with or without hard 
labo*ur for a term not exc(‘eding two months. 

It is not an infringement to piibli.sh'in a newspa]>er a 
political speech delivered at a jmblic meeting. 

Subject to the provi.sions of the Art the author of a work 
is the first owner of the roj>yright, therein subject in the cHSt> 
of an engraving, photograph, or }Mutrait. the plate or other 
original of wdiieli was ordered l»y s«)iiie other person and w'us 
mdAe i<g valuable c^^nsideration in pursuuiiee of that order, 
then in the ab.senee of any agreement t<> the eontraiy, the 
person by whom such jdate or other (uiginal was ordered 
is to bo the fir.st owner (»f the cojiyright. riiotograph 
includes any photo-lithograph and any wyik produced by 
any process analogous to pho(r»graphy. 

Where the author w’as in the employment of some other 
person under a contract of service »>r aj>]»rentieeship and 
thoiWork was made in the conr.se of his eniploynumt by that 
person, the person by whom the author was employed shall 
in the absence of any agrceimuif to tlie r ontrary be t he first 
owner of the copyright, but where the wmk is an aitkle or 
other contribution to a newspajrer, magazine, or similar 
periodical there shall jn the ab.H(*nee o^any agreement to the 
contrary be deemed to be reserved to the author a right to 
testrain the publication of the work otherwise than ns part 
of a newsjraper, inagazine or similar priorlieal. 

“ Dramatic work ” includes any piece for reeij^tion, 
choreographic work or entertainment in dumb show, the 
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scenic arrangement or acting form of which ns fyeeft in 
writing or otherwise and any cinematograph production 
where the arrangement or acting form or the combination 
of incidents represented give the work aii original character. 

By Order in Council the Act can be applied to works first 
published in a foreign country to which the order relates 
in like manner as if they were first publishec^ within the 
parts of His Majesty’s dominions to which thc'Act extends. 

The Fine Arts Copyright Act, 18G2, has been repealed 
except sects. 7 and 8. 8ect. 7 enacts— 

First, no ])cison shall fraudulently sign or otlwrwisc allix 
or fraudulently cause to be signed or allixcd to or upon any 
^minting drawing or photograjdi or the negative thereof 
any name, initials or monogram. 

Secondly, no person shall fraudub'utly sell publish 
exhibit or dispose of or offer for s;ile exhibition or distribu- 
tion any i)ainting drawing or photograj)!] or negative of a 
})hotograpli having thereon the name i?utials or monograiu 
of a ])crsoii who did not execute or make such work. 

Thirdly, no person shall fra\idulently utter dijjjDOSc^of 
or put off or cause to be uttered or disposed of any copy 
or colourable imitation of any painting tlrawing or photo- 
graph or negative of a photograph whether there shall be 
subsisting co[)yright therein or not as having been made oj 
executed by the author or maker of the original work from 
which such copy or imitation shall have been taken. 

Fourthly, where the author or maker of any painting 
drawing or photograph or negative of a photograph A-ide 
either before or after the j)assing of this Act shall have sold 
or otherwise parted with the ])ossession of such work if any 
alteration shall afterwards be made therein by any other 
person by addition or otherwise no person sl^all be at liberty 
during the life of the author or maker ^>f such work without 
his consent to make or knowingly sell or publish or offer 
for sale such work or any copies of such works so altered 
as aforesaid or of any part thereof as or for the unaltered 
work ef such author or maker. 

Every offender under sect. 7 is liable to a penalty not 
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cxccedl^ig £10 ui nu^ c\M*i‘diiig duuble tlic lull [uict* i( the 
articles have been bol»l or (»lTercd for sid»* wiih (orfriturc of 
the copies provide^ that tin* person whose naiui‘ initials or 
nionogriMii shall have been fraudulently signed uv allixed 
Aall have been living at or within twenty yeais next, before 
the time when the oiTem e nmy Jiave Ix'c'U eoimnitted. 
Sect. 8 profiles for tlie recovery of ]>e( uniaiy jM'jialtieH 
before two juatiees having jurisdietion where tlie putty 
offending resides. 

By the Canada Copyright Act, 1875, ]H>wer was given to 
the Crown to assent to a Canadian Copyiight A< t (giving 
copyright for twenty-eight years and a second term of 
fourteen yeais to books published or republished iu (^inada), 
and a proviso was added forbidding the iinpoi tation into the 
United Kingdom of Canadian lepiints. 
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Aq:El*TAN(!K 

* to satisfy then Sale of (i<KHh Act. :i I. L’.Vt, 2.>r> -*J57. 
precluding the right to t gotuls, 27 K 
buyer of goods, ivf using, 275, 27ti. 
of a bill of exchange, 31. ’I if am/. 

ACCOMMODATION JULL 321, 32.7, 

ACCORD ANJ) SATlSKAt TION, 57, H2, :OI. 

discharge of bill by accord without .at idoct ion. Ill.'l, 344. 

A«KNiWLED(iMh^sr, 

its cITcct on the Statute of Limitations, 8G 88. 
must be in writing, 5, 8t**, 87. 

ACr OF DANKUU™JV, 53ii»f 6M/. 

0 wltat is an - • . „ 

assignment to tru.'-tee for creditors, 53t>, 537, 
wlicn creditor inay not rely on, 537. 

n?vaikeaK.s<*nt to }>ro|K>Hed, 537. 
fraudulent conveyance, 5.37, 538. 

•* assignment to uthcial as.*>ignc-e of Stock Exchange, 

523. 

fraudulent preference, 53 1 . 

evading creditors by de|»arting fr.un England, etc., 5.*18. 

intent to defeat or dehky necessary , 538. 
execu^ou on gixxls followeil by sale fir holding for 
twenty-one days, 5.38. ^ 

filing declaration of in.solveiiey, 5.38. 
bankruptcy notice, 5.30, 5-10. 

can )>o 8er\'ed on married woman trader, 42f 53L 
final judgment or order necessary, 539. 
when counterclaim or set -of! an answer, 539, 540. 
notice of suspeasion of payment, 540. 
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ACr OF BANKUUFUOV-cou/iKMcrf. 
notice of— 

effect on transactions with bankrupt, r>()l, 502. 
revokes banker's authority to jw.yj/k'W, 351. 
effect of, on current bill of exchange, 02 n. 

ACTION. 

effect of subiuissiun tb arbitration on, 590- .jl)2. 

\ 

AFFRFJCH'rAIENT, 

contract of, 427 it m/. And see vmter C'n vrtkr-pahty 
111 LI -s OF Ladixo ; Fkeioiit. 

ACJEN'r, 117 el seq. And see. Pkincipal and Aokst. 
Hignaturo of, 0- U, 101, 1.5.j. 
married woman, contracting as, 40, 41, 150, ItiO. 

AUHEEMEN'l’. 6Ve Contract. 
discharge by, 82. 

ALIEN 

owning Brit ish .ships, 400, 404. 
when may be made bankrupt, 53.7. 
enemy. See Outt Title. 

ALTERATION 

of a contract, generally, 04, 345. 
bill or note, ,344, 34.5. 
marine ]K)licy, 300. 
as affecting a surety, 4<>5, 400. 

AMBASSiVOOR, 

contracts of, 48. 

when Statute of Liiuilatioiis runs in favour of, 85. 

ANNUITY, 

jmrtnersliip and n'ceipt of, from profits of business, 104. 

ANTICIPATION, ro.slmint on, 41, 42, 

APPRENTICE, 

infant bound as, 35. ' 

preferential claim in bankruptcy, G7«. 

APPROPRIATION 

of payments, t>4 — 67. See. under Payment. 
goods, to contract of sale, 200—293. 
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AllAmA'llON, 588 d 6<//. 

8ub*(in.'58ion, wbatAiinount.s to, 58S. 

articles of ass(K‘iation iiiu> constitute, 588. 
whc^i a deed required, 

IMirtiier cannot bind linn by. 1ST. 
ellect of, on notion, 51)0 51»2. 
nlterution and cnluigement ol. 5!)‘J. 
revocation of, .502. • 

death of inuty to, .502. 

relerenee under order (*f court l»y con.si-iit, .5sS. 

eoni|»uIs»>rv tnder of eouit, 5M). 
for inquiry or re)K»rl, .5S1). 
tn.d, 5S1). 

Httttutory reforeneis. 580. 
leferenee by eou'^'ut out of court, TiSO, 
implied pru\i^ions in, 580, 500. 
arbitrator, 500. 

impropriety of acting as, 501. 
interest in subject-matter, 503. 
nii.sconduct, 503, .50.5. 
joint arbit rat 01 - 8 , .503. 
third arbitrator, .504. 

enlargement of time for mal.mg aaanl, 502, 

conduct of anliitration, .501 500, 

legal ad\ ice, 50 f. 

skilled advice, ,505. 

must obstTve rules of «‘\ideuee, .50.5. 

may state sjsjeial can* for opinion of court, 50.5, 500. 

award in f<»rm ol ."is'ciai eji^se, 500. 
remuneration, 500, (KMJ. 
lien, 509. 

umpire, apfKjintment of, .580, 503. 
duties of, .50.3, 
award of, .500, 501. 

agent to settle hisses on |>oliey ma\ i» |ei to, 138, 
awanl— * 

time for making, 51M). 
is final and binding, 500. 
costs of j. .500, .500. 
form, 500, 50Tv 

stated in form of .sjK*eial l asi*, .500, 

8t4ikmp, 597. 

requisites of valid, 500, 507. 
must certain, 507. 
final, 507. 

{xissibic and rea-sonable, 507» 
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AltBITUATlON— 

aw&id—colUmueit. 
bad in jiart, 507. 

I'oforring back, 507, 508. 

Hotting usido, 508, 500. 
enforcing, 500. 
iiitercHt on, 08. 

AllTlCLES OF ASSOCIATIO.N, 203, m 
bignaturc of, 20:jL 

where none, regulationa in Table A. apply, 203. 
of priv^ate companies, 223. 
alteration of, 204. 

article resliiuting foreign interests, 204. 
registration of, 204. 
inH|)ection of, 204. 

notice of, imputed to iiersons dealing with eonijiany, 203 
20 1 . 

may constitute submission to arbitration, 588. 

ASSIGNMENT’ 

of contracts, 51—50. 
rights, 52—50. 
duties, 5t). 
equitable, 52, 53. 

what constitutes, 52, 53. 
cheque is not, 351. 
notice of, necessity for, 52. 
under Judicatun' Act, 1873. .53 — 55. 
w hat niajr Ik) assigned, 53— 55. 
equities, is subject to, 53, 54. 
absolute, meaning of, .54. 

when general assignment of debts must bo registered, 550. 
by partner of share in profits, 178, 188, 180. 
of a marine policy, 372, 374. 
life policy, 305, 307. < 
fire iKilicy, 309. 

of bill of lading, 428, 445, 446. 
trade mark, 610. 
copyright, 616, 616. 

goodwill by trustee in bankniptoy, etc., 196 n. 
for benefit of creditors — 
not a bill of sale, 475. 
is an act of bankruptcy, 523, 536, 537. 
to official assignee of Stock Exchange, 523, 521 

AUCTION, sales by, 15, 293. 

14 ] 



Inukx. 


AUt'llPNBEl!, ir»t.^lf>!(. 

signature of, to KiUiHfy Statute of FraiuK 8, H, 158. 
{Mwers and I'obitiuii of an, 1^11, l.>8, l.VJ. 
payment to, G5l 
liability for conversion of, l.V.>. 

•lien of, 150. 

AVERAGE, 

[mrticulfn^averagi-, 4.'i0. 

“ free of particular awrage ” clai 
general average, 45(1— 15,‘l. 
detinition, 450. 

*• extraordiiiary e\|K'n<lituie,” 4.‘)«1. 
cssonlials of a general avenige lu'^s, t.*»l. 
adju«tnient <»f, 152, 45;{. 
iatere.sts liable to (U)utriliiite, 452. 

wheix^ ])rotJ<;rty of thiril ikthoiis d.tinagt d, 452. 
ncit n'coverabli^ under suing and labouring < laii ^e, 
rtHJovcniblo under |K»liey, 4(15, 4(M». 

ineiiioranduni, 5111, 5115. 

Hhi[)Ou iier 8 lien for, 4.‘i(l. 


II. 


BAILMENTS, 415. 

BANK NOTES. Ami .nr umhi Bill ok ExciiAMiK. 

differ from bills of exchange and proim.s.s(jry noli*8, 5511, 500. 

are negotiable, 2il(), 5511. 

history of, 3(11. 

alteration of, .545 il, 5511. 

as legal tender, 55, 5(>(1. 

baKk shares, 

contract for the purcha-se* of, 5(1. 

costom of Stock Exchange t«f disregard lyenLan's Act, 154, 
135, 525. 

BANKERS, 157, 158. 

as partners', liinit^in ininita’r of, 1(>.5, 1115. 
general lien of, Lfe, 487. • 

relationship to customer, 157. 
current accounts, 05—07. 

appropriation of payment's, 0& — fi7. 
effect on security or guarantee, 00, 07. ^ 

duties of, where account kepi by undischarged Ixankrupt^ 
652. 
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Index. 


authority to jiay bills, 158. 

cheques, when revoked, 550, 551. 
duty to jttiy cheques, 157, 35CK 
liable for wrongful dishonour of cheques, 550. 
rights and duties as to crossed cheqjies, 551—554. 
protection of collectiiig banker as to crossed cheques, 555, 
555. ^ 

wlio is a customer, 555 n. 
effect of giving immediate credit, 553, 554. 
per pro signature, 355. 

protection of, paying bill with forged iiulorwinent, 355, 350. 
cannot debit customer with forged bill or cheque, 355. 
negligence of customer generally no answer, 555, 

BANKIlUPl'CV, 6:M d seq. 

who may be made banknipt, 30, 554 - .550. 
limited partnership, 198. 
act of bankruptcy, 550 ei eeq. Sie that Title 
comincnccmont of a bankruptcy, .551 n. 
jMjtition, 540 — .542. 

death of debtor after, 535, 550. 

conditions on which creditor in.av petition, 540. 

debtor's ])etition, 540, 541. 

to what court, 641. 

])roceedings on, 541, .542. 
receiving order, 542, 54.5. 

against judgment debtor in lieu of committal, .5,50. 

hrm, 585. 
elfoct of, 542. 

ante-dating, 302 n. 
rescission of, 5^42, 543, 58*4. 
meetings, 543 —.545. 

first meeting, 545, 544, 582. 
quorum at, 545, .544. 
who may vote, 544, 515. 
proxies, 644. 

debtor must attend, .550. 
adjudication, 54C, 547. 
grounds of, 540. 
annulment of, 540. 

on composition or scheme, 584, 
vesting of property on, 547. 
public examination, 54.5. 
deb* or’a duties, 555, 550. 

statement of affairs of the bankrupt, 555, 556, 685. 



Ikdex. 


BAHKPUPTCY-eoMfiBwff?. 
d^tor's duties ~ tontinuffl 
cash account, ttc., Twlv. 
must aid in realisation of pro|HTty, 550. 
discharge of th(? debtor, 517 

rejioit of ollieial n^eeiver on application h>r, 517. 
court may Kiw])end or attiu’h conditions to, 517, 518. 
when court hound to rcfii.^' attach conditions to, 548, 
3Cd. 

grouifds for refusing or making conditional, 51.S— 55tk 
elTcet of, 550. 

of |wrtncr woiks a dk'Mjluti<»n of tlu linn, IllO. 
limited jMvrtner, dts'snot, I*J7. 

|(iirtncr.shitt, lOl — 101, 535, 585. 
infant rt, 30, 5IU. 
married women, 12, 531, 535. 
lunatics, 535. 
aliens, 535. 

(ontraetK with hanknipls, 17. 
clicct on contracts, 47. 01, 5t»l. 

vendor’s |K)si(ion, 27<» 278. 
agency, 123. 
suR'ty, 470. 

securities wln ie acceptor and dtaiMT of hill hank* 
rupt,?M8, 340. 

Bubmission to arbitration, 502, 503. 
oflicial itwadvera, 503, 50-1. 

aptwintinent in onlinary ca.ses, .503. 

as interim receiver, 512. 
duties and jwwcrs, 547, 504, 5ti5. * 

when to act as trustee, 5.55, 5t»4, 505, r>8t5. 
special managers, 5<»4. 

‘-i.stec, 605 d seq. 

how a])]XJinted, 505. 

official receiver may somelimcs be appoint cd, 505. 
bocurity by, 5f>5, 500. • 

certificate of apjwintmeiit, .5tk5, 5tK). 

Board of Trade may itduw? to CAcrfify a|))K>intn]ent, 560. 
termination of ap|K>inlment, 50<J, 5<J7. 
resignation, 507. 
removal, 507. 

on adoption of scheme, 507. 

in.aking of n^xiving cinlcr against trustee, 507. 
I’clcase, 507, .508. 

effect of release of, 508. ^ 

genemllv takes prujierly subject fn equities, .551. 
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BANKRCFTCY-omtimMt;. 
trustee — continued* 

, distribution of property by, 675 el seq. 
aasigiimont of goodwill by, li)6 ii. 
costs and charges, 575, .67(>. 

II^t^fcrential debts, 570, 577. 
duties, 509. 

disclaimer of oncfous property, 47, 569 -571. 
jwwors of, 671, 672. 

with consent of commitk^c of ins|XJction, 571, 672. 
accounts of, 572 — 574. 
audit of, 673, 574. 

must pay moneys into Bank of England, 572. 

unless local bank authorised, 672, 673. 
books of, 573. 

remuneration of, 574, 575, 585. 

must not share with bankrupt and others, 676. 
how ho should deal with proofs, 581. 
may redeem securities, 544, 545, 578, 579. 
must estimate contingent claims, 579. 
in the bankruptcy of a partnership, 585, 
under a scheme, 584. 
debtor’s pro|)erty. 5.10 et m/. 
discovery of. 55.5. 
what is included, 550 et seq. 
proijerty divisible aiuongst creditors, 550 — 553. 
aftor ae(|uired projwrty, 562, 553. 

dealings with l)ankrupt in respect of, 
551, 552. 

duty of bankers, 552. 
eJfect of trustee's intervention, 661 
552. 

subsequent bankruptcy, 652. 

j)owera 552. 
rights of action, 551. 

goods and debts in reputed ownership of bankrupt, 
553. 

.sequestration of iK'uefice, 554. 
bankrupt’s salary or income, 554. 
property not divisible amongst creditors, 55.3, 654. 
ownership of, 5f 5. 
comprised in bill of sale, 470, 480. 
committee of in.s|Tection, .568, 569. 

may soinctimec appoint a trustee, 505. 

duties of, 568, 671—573. 

audit of trustee’s accounts by, 673. 
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BAMKRDISrCY-coiKtHrfrJ. 

oolmittoe of insyeotion — c^tnfimtrd. 

rotnova! and roKignaHon of nifinlMT of, fyHH, 56i)« 

Board of 'J’raclc acts if none 5(i0. 

debts, 670- 58a 

liow j)rovpd, r»79 - 582. 
prcferenliiil, 554, 5715, 577. 
rato.s, taxes, wages, halury, 2U7, 238, 57r». 
eoi^pcnsation ^^yable to workman, 238, 57t*, 
dislntis subject (<» alK)ve, ,577. 
above rai»k e<iually iw/o .w', 238. 
claims of aj)prentice «»r artu led clerk, .77r>. 
money due from olficer <»f frit'ndly soriety, .577 
KiivingH Itank, 577. 

funeral and teslamenlary c\|K'nses, ,57b. 
what imiy not l>e proved, 58(t 
interest on, ,577 n., .580 - 582. 
deferred, IbO. ,580, 581. 

o[icning settled account where inlerest exeteda 
5 fXT cent., ,580. 

„.,ceascd insolvcfits, .578, .585, ,588. 
mutual dealings and N’t-otf, .579, 580. 

s<.'t-oiT against ealls, 231. 
landlortl’s right'^, .577, ,578. 
div^ends, 582. • 

reputed ownership cI uim*, 4S0, .5,53. 
general assignment of hook dehls, ,5.’)lt. 
fraudulent preference, 5.5th .5t»0. 
an act of hankrui»tey, .537. 
what is not a, 659, .580. 

rights of third |KT.son.s ohfaiiiing proj^ rty from preferred 
creditor, 5(i0. 

undue preference nmy not. he, ,54th 
^•execution creditor, rights of, ,5.57. 
sheriff's duties, 5,57. 
settlements, 557 - .55th 

avoidance of voluntarv, iun, .>,58. 

agn*emeiitH to K*ttle future pro|)erly, 560, 
mortgagee’s rights, 5tiO. 
protect^ \Yan^;t ions, 581, ,5(»2. 

jwyme^ts, etc., |n»rmiftrd with notice of act of 
fmokniptey, .582. 
disclaimer, 47, 581»— ,571. 
effect of, 570. 
of leaseholds, 569, 570. 
rights of lho.se injured by, 50l. 



iNDEjf. 


BANKRUPTCY — corUin ued. 
arrest of debtor, 545, 5«2, 553. 
small estates, bankruptcy of, 580, 587. 
com|X)sitions and arrangements, 582—585. 
acceptance by creditors, 583. 
approval by court, 683, 584. 
must provide for preferential debts, 577. 
when security for |>ayment of 5s. in the £ required, 583. 
releaHO of debts by withdrawing ertiditors, f83. 

debtor on approval of, 584. *' 

annulment of, 584. 

Bclicnies outside the Act, 581. 

consideration supporting, 10. 

|.iarlncrHliip, bankruptcy »)f, 101 - 1!M, /jS.). 

administration of joint and sepirate c.itatco, 101-- 1 ^ 14 . 
exceptional rights of proof, 102 — 1!)4. 
partner may not coiiiijete with cn’ditors, 103. 
when creditor may j>rovo without accounting for 
securitv, 104. 
l»roufs, 570 -582. 

debts provable, .5.53, 570. 

proof for value of goods taken reputed ow’iiershij) 
clause, 553. 
mode of proof, .581. 

’ admission and r»‘jcct ion of, 581. 
debts not provable, 580. 
by secured creditor, 578, 570. 
voting by secured creditor, 541. 

BANKHUPT(!Y NOTICE, 42, 539. 
against married woman, 42. 

BARRATRY, 302, 501. 

BARRISTER, 

authority of, to hind client 130. 
cannot sue for fees, IS. 

BILL OF EXCHANGE 

a negotiable instrument, 200. 
liistorj' of, 297 ei wq..* 
definition, 300. 

must be unconditional, :J0G, 307. 
must be in writing, 5, 300, 311. 

material on which bill may be written, 311, 
staRitory and eommon law rebating to, JIO^* 
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A<obx. 

BSX. OF EXCHAKGEi-AMXiitiin/. 
i(dii>,311. , 

forme, 907, 308. 
doeumentary bills, 310. 
potties, 308, 3mtt 311—313. 
fictitious, 331- 333. 

< Signature of, 312, 313. 
by oomjMny, 312. 
agents, 312, 313. 

pi^uration signal lire of agent, 3J3 
partners, 180, 313. 
infant, 33, 30, 312 n., 313. 
blank signature's on stamped pa|»or, 310, 311. 

dootrino of 08 to]»|K'I a|)[ilios to, 3lo, 311. 

(late, 309. 

may l>c inserted after bill issued, :UK). 

fK)8t-dated or ante-dated, 309, 310 . 
dated on Sunday, .‘10, 310. 
sura ijayablo, 310. 
words “ value received,” 31 1. 
acceptance, 313 ft neq, 
meaning of, 313. 
how effected, 313, 314. 
who may accept, 31 4, 317. 

%'hen irrevoctn)le, 31 4. 
presentment for, 314-- 310. 

does not warrartt genuineness rd bill or document 
attached, 317. 
when necessary, 314, 3ir). 
time for, 31. '5. 

by and to whom to Ik* made, 315, 310. 
through post office, 310. 
excused, 310. 
of documentary bills, 310. 
admissions consequent on, 335. 
acceptance for honour mjmi protest, 31 7, 31 8. 
qualified acceptances, 318. 

holder may refuse to take, 318, 319. 
effect of taking, 319. 
delivery of a drill, ^4. 
payment by, 61, 62. 
negotiation of a bill, 310 n., 319—322. 
what is negotiation, 319. 
bow effected, of bill to irearer, 319. 

order, 319, 320. 

[ n 1 


restricted, 319. 



Iiaai£ 

iiu. OF EXCaX^GZ-continued. 
indorsement, 319—321. 

transfer without, rights of holder, 319, 320. 
partial, is bad, 320. 
allonge, 320. 

presumption as to order of, 338. 
indorsements in blank and special, 320. 
conditional, .32l.> 
restrictive, 321. 

“ sans rocours," 321. 
forged or unauthorised, 354—350. 
title acquired abroad under, 3.54. 
transferor by delivery, warranties of, 321, 322. 
holder of a bill — 
definition, .322. 
rights of holder, 322. 
holder in due coursi*, 322, 323. 
rights of, 322. 

]K‘rson claiming und(‘r. 323. 
burd(*n of proof as to bona tides of, 325. 
defects of title, .323. 
not ice of, 323, 324. 
negligence of holder, no defence, 324. 
negotiation back to, 32ti. 
valuable consideration, 17, .324. 
drawee, not liable on bill, 313. 
acceptor, 313, 314, m 
liability of, 33.5. 
admissions by, 3.35, 3.54. 
for honour, 317, .318, 335, 
drawer, 327, 328, 3.35. 

n\ay sign “ sans recours,” 327. 
admissions of, 339. 
liability of, 33,5. 
rights again.Ht acceptor, 327. 
right to notice of dishonour, .328, 
indoraers, 327, 3.36, ,337. 

may sign sans reeours," 327. 
admissions by, 336, .354. 
rights again.st drawer and prior indorsor" 
right to notice of dishonour, 328. 
who arc liable as, 336, 337 
notice of dishonour, 318^—331. 
must generally bo given, 3JM). 
within what time, 328. 

where bill in hands of agent, 328. 
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B1Se4 BXCHANOE^cohAW 
kotlbe o! dMbonoifr~/'OfWmt((W. 
within what time- <otitimfd. 

cxcuac^or delay, 320. 
to and by whom to Imj given, 320. 
no particular form rt‘<piirrd, 32!*. 
when need not Vx' given, 3;i0, 331. 
given by holder ia g<K)d for tome ol Imt pariica, 320, 

351 )^ 

protest— 

when ncccHBary, 333. 
form of, 333, 334. 
time for, 334. 

]»Iaco of, 334. 
cxi)en8CH of, 338. 
of foreign bill, 3.33, 3f7. 
damages, measure of, 338, 330. 
loss of bill, 32b. 

occominodaticm bill, 324, 323. 3:f0. 
overdue bill, 323. 
discharge, 330 <1 m[. 

[payment, 330 - 343. 

before maturity, 320. 
by whoig, 330. 
to whom, 330. 
when, .3.‘10 -*34l. 

w hen payee bet it ions, 331- .333, ,3.3!>, 
days of graee and hank hoIida;yh. 34t^ 
presentment for, 341, 342. 
time for, 341, 
pkiee of. ^f42. 
by and to whom, 342. 
excuses for delay, 342. 
excuses for non-j>reseiitment, IM2. 
for honour, ,*M3. 
amount, .*143. 

l>anker's authont;^ to |)av, 138. 
waiver, 34,3. 
cancellation. 344. 
alteration, Mi, !143. 

in the case of a Bank of I*!!tgland note, 315 1)«, 350. 
meiger, 345. 

nteiert on. 68, 338. .3.30, .343. 
brgorfee, 354—350. 

negligence facilitating, .355, 

^ in a set, 340. 

f 13 J 



Inobx. 

"BILL OF EXOHAKaE-<»)ttt»u«<.‘’ 
foreign bills, 346, 347. 

difference between, and itiland bills, 346, 347. 
must be protested on dishonour, 333, 347. 
law applicable, 347. 

agreements intended to control, 347, 348. 
rule in Ex parte Waring^ 348, 349. 
cheques. See Cheqles, 
promissory note. See Promissory Notes. * 
option to treat bill as, 300. 

BILLS OP LADING, 
definition, 439. 
form, 440. 

documents of title within Factors Act, 143, 443. 
negotiable charaot eristics of, 281, 290, 3t)5, 445. 
stamp, 440. 

incorporating conditions of chartcr-iwirty, 428. 
effect of, between shiisjwncr and charterer, 427. 

assignees, 428. 

signature to, 441 ft seq. 
by master, 441 — 441. 

generally qnd agent of the owner, 441—444. 
may l)o agent of charterer, 441 — ^4*43. 
to extent of goods on board only, 443. 
liability of master signing for goods not on board, 443, 444. 
mate’s receipt, 441. 

Bills of Lading Act, 1855. .443 — 446. 
clean bill, 444, 445. 

duty of master as to delivery of goods, 446, 447. 
excepted risks, 444. 

bills in part and in different hands, 446. 
pass go<^ at common law, 445, 446. 

unless sent with bill of exchange which is not acoci|ded, 
293. 

not within Bills of Sale Adts, 475. 
freight under, 446. Arid see Fbeioht. 
should be amongst ship’s papers, 498. 
transfer of, 305, 445-446. 
rights and liabilities of indorsee, 445, 446. 

pledgee, 446. 

BILLS OP SALE, 474 ei seq. 
include, 474, 475. 
do not include, 475. 

real nature of transaction inquired into, 476, 

[ 14 1 



[NDSX. 


Bnj3i«v SAI<E~co/t^i7iWf</. 
object of Act of 1878. .474. 

, 1882.. 474. 

abaolute and oondiiioual bills, 474, 477. 
reputed ownership, when within, 48(). 
requisites, 477 et seq. 
registration, 477, 478. 
renewal of registration, 479, 4tft. 
consmoration, 478, 483, 484. 
attestation, 178. 

defeasance must he on same ]ta])er as bill, 478, 479. 
effect of non-compliance with, 479. 
further formalities in conditional bills of wile, 4H9 it mq, 
statutory form, 480 -^83. 
separate grantors, 481. 
address of tmrlics, 481, 482. 
after-acquirt‘d chattels, 482. 
only personal chattels may lie assigned. 482. 
assignment as beneficial owner,” 482. 
covenants for payment, 48.3. 
consideration mu.st be £30. .481. 
schedule, 481. 

^avoidance— 

qj) to absolute*bills of sale, 479. 

bills of sale by way of beeurify, 479, 480, 484, 
apparent imsession, 479. 
priority, inter se, 48(b 481. 

when goods subjfKJt to eonditioiml bill of sale may l»e wi*ed, 
484, 485. 

when grantor may apply to lestrain sale, 48r>. 
sale of goods seized in execution, 485, 480. 
ship by bill of sale, 493. 

BOII»S PAYABLE TO BEAUEK 
ue sometimes negotiable, 303. 

BOTTOMRY BOND, 602-504. 
what is, 502. 

when master may execute, 503, 504. 

Mential8of,*502. 

»ieoto£a,503. * 

pajnoBflnt ^ interest, 502. 

^tie8of,488, 503. 

loldfir has an insurable interest, 374. 

on cargo, 504. 

300QHT AND SOLD NOTES. 165. 
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BjaEAOH OF OONTiUC% 72 e< 6 eg. See unde/ eOTX^dt. 

proouied by third party, 49, 50. • 

exoosea for, 50. 
trade disputes, 51. 

BRIBERY 

of agent, 120. 

by partner, liability Of co-i)artner, 169. 

BROKERS, 

deHnition, 154. 

bought and sold notoM when binding on parties, 155. 

broker’s books, signed entry in, 155, 

primarily agctits for vendor, 155. 

distinguished from factors, 1.53, 15‘t. 

liability of, 1 55. 

no lion, as a rule, 156. 

payment to, 63. 

insurance broker, 160, 167, 371. 

lien of, 487. 
shipbrokers, 157. 
stockbroker. Sec that Title. 

BUSINESS NAME, 

effect of failuro to register, .30, 167. 
when tirm name must bc< n^gistered, 167. 
catalogues, etc., of registered firms, 108. 


C. 


CARGO, 

obligations to provide and load, 432, 433. 

as to unloading, 434, 435. 
jettison of, 389, 451, 502. 
lien on, 434, 435, 449, 456, 487. 
hypothecation of, 504. 

contraband, rights of seamen on shi()B carrying, 412, 413. 


CARRIER. AFrBSiGiiTMKMT. . 

definition of a com'iuon carrier, 413, 414. 
duties of, 414, 415. 

warranty of consignor as to dangerous goods, 415. 
place of delivery, 414, 415. 

Ui^ility of land carrier for loss or damage, 416 — 1^1, 
at common law, 416—418. 

[ 16 ] 





^ %;jummur’=0Qmnued, 

of knd cuKrier for Iomi or damage-^n/inued 
ai oommon law— 

not lial4e for act of Ck>d/' 410. 

defect of t hing carried, 417. 
neglect of owner. 417. 
might agree to limit liability, 418. 
under the Carriers Act, 418“* 'fel. 

*wi>at articles within the Act, 418. 

Hpecial contract B, 4lH. 
felony of fiervant, 42(>. 
paasengcr’s luggage, 420, 42r), 420. 
delay, 420. 

liability of a sea carrier, 421, 422. 

• when value not declart‘d on certain articles, 421. 

for loss of life or goocis, etc., limit e<l, 421, 422. 
railway comjjany, 423- 420. ^Sec (hat Title, 
carriers' remuneration, 427. 
lien, 427, 480, 487. 

stoppage in transitu of goods in iNissctSKion of, 278 — 284. 
rights and duties of carrier, 28.3, 284. 

CAVEAT /Wf?, 205, 260. 

CHAMPRRTY, 25, 20* 

CHARTER-PARTY, 428 et seq, 
definition, 428. 
stamp, 428, 42t). 
form, 429—431. 

execution of, by agents, 148, 151. 
managing owner may make, .5tK). 
inooiporation of, in bill of lading, 428. 
may amount to a demise of the ship, 420, 441—443. 
kfisoal clauses, 431 — 438. 
conditions precedent in, 431, 432. 
as to readiness of ship, 4.1). 

seaworthiness, 411 u., 431, 4.32, 437. 
stipulations for providing and loading cargo, 43.3. 

to deliveiy and unloading of cargo, 432, 434. 
demtirFage, 435, 4^ 
danse, 436, 437. 
soDSepted perils, 430, 437. 
dndation, 438. 
limi ioi fidght, 434, 435, 449. 

OOnstened acoording to ordinary rules, 439 
•hflitlild be wHb ship’s papers, 498, 

nn 



Index. 


CHEQUES 

are negotiable, 200, 302, 303. 

included in definition of bill of exchange, 306, 360* 
not equitable assignment b, 351. 
origin of, :i02, 303. 

when banker bound to pay, 157, 350. 

liable for wrongful dishonour of, 360. 
revocation of authority to i>ay, 350, 351. 
time for presentment of, 350. 

]K)st<datcd, 356. 

when drawer not entitled to notice of dishonour, 331. 
drawn to order of fictitious person, 331—333. 
crossed cheques, 351 — 354. 

general and special crossing, 351 — 353. 
crossing a material part, 351. 

obliteration of, 362. 
effect of words “ not negotiable,” 352. 
protection of collecting banker, 353, 354. 
payment by, 61, 02. 

to agent by, 138. 

proU'ction of paying banker, 355, 350. 
forgeries, 354 -350. And see iluit Title. 

customer’s duty to take precautions against, 355. 

CHOSE IN ACTION, 52 n., 55 u., 61G n. And see Assign 

MENT. 

CIRCULAR NOTES, 
negotiability of, 290, 

COMPANIES, 199-245. 

differ from partnerships, 4.3, 44, 102, 199. 

ooinjiany may be limited partner, 197. 
foreign, 207, 208. 
formation of, 199 ct seq, 

number of perstins required to form, 199. 
limited and unlimited, 199. 
private, 199, 223, 224. 
how oonstituted, 223. 
privileges of, 223, 224. 
effect of o^n-oompliance with Act, 223. 
may become pubUo oompany, 224. 
oerti6oate of incorporation, 200. 
memorandum of association, 200—203. See (hal 7H(h* 
articles of association, 203, 204. See that Title, 
pNapectus, 205 — 208, See that Title, 
statenlent in lieu of prospectus, 207. 
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ooimniftlon for uifdent'ritiiigt when allowed. 207. 
•h|reholden and sbarea, 20H~ 212. 

Su SnA&saoLDEiis ; Suares. 
stock, 212. 
sapital — 

meaning of term, 212. 

fijcd ” and “ circulating,” 2i4. 
increasing, 212. 
reducing, 2111. 

dividends must not be. paid out of, 21.7. 
when interest may be |)nid out of, 214. 
debentures not part of conijiany's, 202, 2111. 
dividends, 213, 214. 
contracts of, 44 — 40. 

made Indore ineor|)oration, 120. 
company acting as agents, 128, 
bills of e.xchange, .312. 
debentures. See. thnl Title. 
directors, 217, 218. Su- that Title. 
accounts, 218— 22fl. 
auditors, 219, 221. 

appointment of, 219. 
ig^munerationcif, 221. 
powers and duties of, 219 — ^221. 
are usually officers of comjiany, 219, 
meetihgs, 221, 222. 
statutory, 221, 

directors’ report, 221, 
annual general, 221. 

" extraordinary, 222. 
resolutions, 222. 
ordinary, 222. 
extraordinary, 222. 

copy to bo W!nt to regiHtrar, 222. 
special, 222. 

copy to bo sent to registrar, 222. 
of separate meetings in cM}mpulw>iy winding-up, 22«. 
winding'Op, 224—244. 

oompulsoiy— • ^ 

grounds for compulsory order, 291, 225. 

when company darned unable to pay debts, 
225. 

petition for, 225. 

who may present, 225. ^ 

restrictions on right of contributory, ^ 
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(XyMPMlBS-nmtintted 

windiog-ttf^ oompulsory-— eon<intie(f. 

winding-up or^r, procedure under, 226 e< «0{. 
separate meetings of creditors and oontiflm* 
toriea, 227. 
resolutions of, 227. 
statement of affairs, 228. 
pteliminaiy lK3port of offioial receiver, 228, 
further report of oflBoial receiver, 22iJ, * 
committee of inspection, 220. 
constitution of, 229. 
member may not purchase assets, 229. 
may sanction calls, 231, 232. 
sanction of, for acts of liquidator, 232. 
special manager, 229, 230. 
remuneration, 230. 
security by, 230. 
contributories, 230—232. 
definition of, 230. 

“ A ” and “ B ” lists of, 230, 231. 
notice to persons settled on, 231. 
liability of past members, 230, 231. 
where contributory bankiiipt, 231. 
calls, 231, 232. . 

sanction of committee or court required, fil. 

how obtained, 231, 232 

set off against, 231. 

(layment of, how enforced, 232. 
liquidato}: — 

provisional, 226. 
appointment of private, 227. 

security by, 227, 230. 
when official receiver acts as, 226—228. 
may not purchase assets, 229. 
settles list of contributories, 230, 231. 
calls by, 231. ^ 

flowers of, 

with sanction of committee or court) 232. 
without sanction 232, 233. . 
in connection with prcK:d debts, 234. 
books to oe kept by, 23& 
audit of account# by Board of Trade, 236. , 

committee of 
229. 

remuneration, 238, 239. 
removal of, 2^. 
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liqiiidator—conlinvetf. 
resigcaiion of, 239. 
rekMe of, 239, 240. 
proof of debts, 233, 234, 

apportionment of rent.^tc., 233. 
interest, 233. 
future debts, 233. 
time for proof, 234. 
admission and rejection of, 234. 
expunging, 234. 
dividends, 234. 

unclaimed, 236. 
meetings, 235. 
accounts and audit, 235. 

books to be kept by liipjidnltu', 235. 
audit by Board of Trade, 235. 
statements as to fiending liquidations, 230. 
companies liquidation account, 230. 
preferential pa) merits, 230— 238. 
costs, 236. 
debts, 237, 238. 

managing diiedor not “clcili or icrvanl,' 
237 n. 

when distress subject to, 23.s. 
debentures subject tc>. 217. 
rent, 238. 

voluntarj- winding up- 
how commenced, 240, 
date of commenceinc-nt, 240. 
effects of, 240, 241, 
liquidator- 

appointment of, 241. 
powers of, 241, 242^ 
duties of, 242, 243. 

must render statement as (o pending li([uidatbn, 
236. 

coats and remuneration of, 242. 
dissolution of company, 243- ^ 

power of court to declare void, 243. 
li^datkm under sopenrision, 243. 

(mtsfer and leoonstruction, 243, 244. 

riights of diswnting members, 244. 
ina&gemettta with ore^rs, 245. 
dlMd^n of, effect on agent's authority, 140. 
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COMPOSITION WITH CREDITORS 
under Bankruptcy Act, 582—584. 
ooUide the Act, 584. 

oonsideration supporting, 10. 
assignment of assets to official assignee of Stock 
Exchange, 524. 

registered companies ajjid, 245. 

CONDITION 

precedent, 76, 76. 
concurrent, 76. 

difference between, and a warranty, 75, 76, 263 el seq. 
on sale of goods— 

none usually implied, 265. 
may be excluded or annexed by custom, 264. 
when implied— 

on sale by sample, 267. 
by description, 265. 

of goods wanted for a particular purj os-c. 266, 267, 
title, 265. 
breach of, 272. 

CONSIDERATION, 
definition, 16. 

executed and executory, 16, 17. 
past, 16, 17, 20. 
legality of, 17, 29—31. 
when must exist, 4, 6, 17. 
absence of, 18, 19. 
adequacy, 17—19. 
for a deed, 2. 

must be set forth if contract within Statute of Frauds, 6. 

except in the case of guarantees, 6, 454, 455. 
in the case of bills of exchan^, etc., 17. 
need not be stated, 311. 

CONTRACT, 
definition, 1. 
forms of, 1. 
of record, 3. 

under seal, 1—3. tee Ditn. 

by parol, 1,3. 

executory and executed, 3. 

express and implied, 3. 

formation of, i el teq. 

writfven contract, when required, 4—11. 

And *see Fbauds, Statute of. 
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wi.1 -kz* f-^minuea. 

n^a contract must be by deed, 4. 

most be consideration in most cases, 6, 11, 17. 

Issentiab of, e/ 

proposal and acceptance. See that Title. 

, void, 21 ei seq. 
voidable, 21, 33, 38. 
illegal, 21 et aeq. And see iLLEiiKvUTy. 
unenfBit^ble, 5 el seq.^ 21 U seq. 
cafjacit}' to contract, 31 eV $tq. 
by infant, 32—30. See Infants. 
with married women, 30 et atq. Ste Makiubd Woman. 
lunatics and drunken {)cr.sons, 42, 43. 
cor()orations, 4, 43 -10. 
companies, 43 — 40. 
bankrupts, 47, 501. 
aliens and others, 48. 
assignment of, 51 -50. <!>'(€ Assignme.st, 
novation, 53, 50. 

may be enforced only by parlies, 48, 43. 
right.s and duties under a, 48 d scj. 
procuring breach of, 49, 59. 
preventing making of, 59. 
trade disputes, ^1. 
peftormance, 56 ei seq, 

accord and Sixtisfaction, 57. 

• payment, 58 t7 «f//. ♦SVe PAYMi:\ r. 
breach of, 72 ct seq. 
total, 72, 73. 
partial, 73 el seq. 
antici|>atory, 70, 271. 
by renunciation during jx*rforinance, 77. 

promisor disabling himself from {x^rfurmanoc, 77. 
remedies, for— 

right to rescind, 72 tt seq, 
damages, 73 et s&j. * 
quantum meruit^ 73, 78. 
specific performance, 2 n., 9, 73, 82. 
oonditiona, See Condition. 
warranties. (S'cc^Wabhanty. 
termination of a, 82 el seq. 
by agreement, 82, 83. 
performance, 50, 57. 
breach, 72 et aeq. , 
lapse of time, 83 ef se^. 

Jni see Limitatioii.9. Statutes or. 
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CONTlVACr--con<»}itt<(2. 

terminaUon of Br-<oniimtd, 

by impossibility, SS-~04. 8u ihai TiUe^ 
merger, 3, 94. 
bankruptcy, 47, 94. 
alteration, 94, 345. 
misrepresentation, 100—103. 
contract of sale, 246 efseq. 

agency, 117 ei seq. 
partnership, 161 el seq. 
carriage, 413 et seq. 
insurance, 361 d seq. 
negotiable contracts, 295 el seq. 
undue influence and duress, 109, 110. 
uberrimcB Jideif 103, 104. 
when governed by foreign law, 110 et seq. 

CO*OWNERS 

are not necessarily partners, 163, 165, 166, 499. 
can sell to one another, 248 n. 
of a vessel, 166, 499—501. 
liabilities of, 490 — 501. 
when disagree as to use of the ship, 600. 

COPYRIGHT, 013-tl21. 
definition, 614. 

“ collective work,” 610. 

“ dramatic work,” 619. 

conversion of into novel, 614. 

duration of copyright in literary and musi^l work, 014, 615. 
conditional right to publish after death ox author, 614. 
assignment of copyright, 615, 616. 

rights of asrignee to whom author assigns, 615, OlO^e 
bankruptcy of owner of, 616. 

rights of author againi>t trustee, 616. 
infringement, 616—619, 

what constitutes, 616, 618. 
acts not amounting to, 617, 618. 
remedies, 618, 
penalties for, 619. 
lectures, 614, 617. 

right to deliver protected, 614. 
newspaper report of, 617. 
paiptings, etc., 

af^xing fraudulent initials or signature, 629. 

1 24 r 



Iit&iz. 


ptMap, 9io,-H»iUinued, 

of Mthor to prohibit s&)e of altered work» 620. 
penaltlei, m 621. 
musi^ 614, 615, 618. 

seiaare of pirated copies, 618. 
mechanical reproduction of, 614. 
ownenhip of copyright, 619. 

infngraying photograph or portrait, 619. 
of work made in oourst* of employment, 619. 
of article contributed to newR|)apor, magaaine, et6.> 
619. 

protection in British dominions, 615. 

Canada, 621. 

• of foreign works, 620. 

designs (trade), 607. 


CORPORATIONS, 
definition, 43. 
contracts of, 4, 43- 46, 
limits to contractual ]K)wers, 44, 45. 
me of seal neoessar)' ; exceptions, 4, 45, 40. 
acting as agents, 128. 

And 8 €€ Comp^niRs. 

COTJKSEL, 

autiiority of, 1.39, 

CREDIT, 

misrepresentation as to, 101. 
must be signed, 101. 
agent cannot bind principal, 10 
goo^ sold on, 259, 276, 277. 

••nndiaoharged bankrupt obtaining, 47. 

ODKFOM, . 

personal liability of agent by, 145, 147, 155. 
may authorise delegation by agent, 130. 
when binding on principal employing agent, 133—185, 526, 
526. '* 

effeot of, on aotficrity of mercai^ili agent, 142. 

Oil sale o| goods, condition may be negatived or annexed by, 
264. 

to iieat instmmenU as negotiable, 296, 297 d seq. 

may be of recent growth, 297. 

Ol Stoek Exchange, 134, 135, 140, 525, 526. 
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D. 

DAHA0E2S 

on breach of contract, 72 d seq, 
for fraudulent misrepresentation, 100. » 
liquidated, what are, 78—80. 

distinction between, and [jcnalty, 78, 79. ‘ 

rules for assessing, 80—82. 
remoteness of, 80, 81. 
in contract of sale, 270—276. 
on dishonour of bill of exchange, 338, 330. 
none for innocent misrepresentation, 102. 

exceptions, 104, 105. 
assignment of right to recover, 54, 55. 

DE.Vi'H, 

lapse of offer by, 16. 

revokes banker’s authority to jmy, 350, 351. 
liability of sea-oarriers for causing, 421, 422. 
of surety, 468. 

debtor after bankruptcy petition, 535, 536. 
partner, liability of his estate, 170, 174. 

may dissolve partnership, 100. 
limited partner does not dissolve partnership, 197 
effect of, in a.s.signing contract, 52. , 

on fjersonal contracts, 90, 91. 

liability for untrue statements in prosjsxjtus, 
105, 106. 

authority of agent, 122, 123, 140. 
jircsentment of bill of exchange, 316. 
notice of dishonour, 320. 

8tuck Exchange transactions, 528. 520. 
submission to arbitration, 592. 

DEBEX'rURES, 
definition, 215. 
are not bills of sale, 475. t 
floating charge, 215. 

subject to preferential debts, 217. 
created within three mouths of windingmp, 216. 
registration of, 215, 216. 
effect of omission tg^vgister, 216. 
particulars as to, required in prospectus, 206. 
money borrowed on, not part of company’s capital, 202,216. 
removes of debenture holders, 216, 217. 
as negotiable instruments, 215, 296, 304. 
create interest in lands within Statute of Frauds, 10. 
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aAgnment of, 54. 55D. 

when geoeni assignment of. requires registration, 559. 
receipt of, out of protits does not create partnership, 164, 
1651 

• bankrupt may be reputed owner of, 553. 

DECEASED INSOLVENT. 

adminlbtnition of estate of, 585, oSti. 

DEED. 

essentials of, 1, 2. 
sealing of, 1, 2. 
delivery of, 1, 2. 

as escrow, 2. 
indented and 2. 

differences belwe<*n a deed and a Mmple contract. 2, 3. 
consideration, 2. 1 7. 
merger by, 2, 3. 
estoppel by, 3. 

ap^wintment of agent by, 45, 118, 119 
agent contraoting by, 145. 
partner cannot bind tirni by, 187. 
when requisite, 4. 45, 46, 83, 531, 589 . 

• for transferal shares, .531. 

DEL CJIEDBRB AGENT, 131, 132. 

DELIVERY, 250 el acq. Aiul mc und^r Half, of Goods, Cok* 
TRACT FOR. 

DEMURRAGE, 435, 43(;. 

DESIGNS, 607. 

DiftECrOKS, 

liability for misstatements in pros[)ectu8, 104—106, 
particulars as to, in prosiicc1.iJs and annual summary, 206, 
210 . 

restrictions on appointment of, 217, 218. 
qualifioatrA, 218. 

duties as to aocognts and baiauc^s^eet, 218, 220. 

DISCLOSURE, 

duty of, in contracts ubtrrimt Juki, 103, 104. 
non^diaolosure and fraud, 06, 103. 
in contracts of marine insurance, 375, 37t 
guarantee, 464, 465. 

I 27 J T 2 



iNoaf. 


DISSOLtmON 

of partnerehip, 189—191. 
companyi 243. 

DIVIDEND WARRANTS, 
negotiability of, 296, 304. 

DOCUMENT OP TITLE, 143, 250, 251, 296. See Factoes 
Act. 

DRUNKEN PERSONS, 
contracts with, 43. 

DURESS, 109, 110, 323. 


E. 


ENEMY. 

who is an, 93. 

contracts of, 48, 92, 93. 

actions against, 48, 92, 93. 

person becoming, dissolves partnershij), 168. 

may sue as co-plaintiff to wind u]) business, 108. 
right to profits earned after dissolution, 184. 
shareholder cannot vote, ^9. 
cannot insure, 371, 372, 390. 
ix)licy on life of person becoming, 366. 


ESCROW. 2, 

ESTOPPEL 
by deed, 3. 

words or conduct, 95. 
agency by, 119-122, 136, 137, 160. 
partnership by, 122, 173—175. 
against owner of goods sold, 248 n. 

person signing bill or note in blank, 310. 
negotiability by, 306. 

EVIDENCE 

to prove memorandum under Statute of Frauds, 6, 7. 
receipts as, 67. 

to discharge agent tbntracting personally, 146, 148, 149. 

prove tWt by servant of carrier, 420 n. 
as to practice of Stock Exchange, 518 n. 
arbitrator must observe rules of, 595. 

EXCHEQUER BILLS, 296, 301, 302. 
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JSADiU/XVK, 

promiae by. witliin Statute of Prauils. 5. 
oi deoeaaed partner, 174. 

shaSeholdor. 209, 211. 

may petition for adminijit ration of estate in bankruptcy, 
6 ^, 580 . ^ ^ 

notice to, of (letition for, 58(k 


R 

PACrORS, 

definition, ll>3, 154. 

distinguished from brokers, 153, 154, 155. 

• powers of, 163, 154. 
insurable interest of, in goods, 163 
when authority of, irrevocable, 122. 
sales by, 163. 
payment to, 03. 
lien of, 154, 487. 

Factors Act, 141—144. 

FACTORS ACT, 141-144. 

* ^ ijqpaession of goods or documents of title, 260. 

in possession of goods or documents of title, 260, 

of documents of title, rights of, 141—144, 260, 

disposition of goods or documents of title by mercantile 
agent under, 141—143. 
what is a “ mercantile agent,” 141. 
position of broker, 164 n, 
are “ documents of title,” 143. 

•* “ pledge ” includes lien, etc., 141 n. 

authority of agent to pledge, 141 14.3, 153. 
effect of custom on, 142f 
rights of pledgee, 142, 143. 
owner withdrawing authority, 142. 

Hghts of cip/isignees under, 143. 

IIEE INSURANCBf 
definition, 367. 

i contract of indemnity, 362. 363, .36a 

vberrimmfd^ 103, 104, 363, 364. 
illiutable interest requir^, 3^. 
titifieation of onauthorisad contract after loss, 
awtentnent, 369. 
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FIRE INSURANCE~€orainw€d. 
rights and duties, 369. 
money may be laid out in rebuilding, 368. 
doctrine of subrogation, 369. 

insurer can only enforce rights of assured, 370. 

And «ee Insurance. 

FIRM. Aiul sec PartneLship. 
what is a, 173. 

partner may sue or be sued in name of, 173. 
registration of name of, 167, 168. 
guarantee to or for, 172, 470. 

FOREIGN LAW, 110-116. 
a que.stion of fact, 115. 
when contracts governed by, 110—113. 
eontraots invalid by English law, 29, 113, 114. 
enforcement of, 113, 114. 

according to lex fori, 114, 1 1"). 
personal disabilities not always recognised, 114. 
foreign judgments, 115, 116. 
bills, 340, 347. 

FOREIGN PRINCIPAL, 

l) 08 ition of agent contracting for, 145. 

FOREIGN SOVEREIGNS, 
contracts with, 48. 

FORGERIES 

of bills and cheques, 354—350. 
indorsement, 354—356. 

title acquired abroad under, 354. 
protection of paying banker, 3.55, 35u. 
negligence facilitating, 355. 

customer’s duty to Lmuker, 355. 
banker cannot debit oustqmer with forged bill, 355. 
recovery of money paid under foiged instrument, 356. 
of tranter of stock, liability of i)erson presenting, 140 n. 
power of attorney, liability of broker acting under, 140, 
141. 

trade marks, GlVv-o 
FRAUD, 

generally, 94 el eeq. 

must be (1) false representation of fact, 96. 

not of opinion, or intention, 96. 
can non-disolosuie be, 96. 
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lltAU Mied. 

mi&t bo (2) fact known to be false to the maker, 96, 97. 

6r made recklessly or without Mef in it« 
truth, 90. 97. 

•doctrine of '* legal fraud," 90, 97. 

(3) intended to be acted upon, 98, 99. 

(4) must actually deceive, 99. 

* (5) damage, 1(K). 

repres^tation as to (XTson’s credit must l>o in writing, 10l« 
remedies #or, IW, loi. 
infant, liability for, 32. 33. 
alTectitig foreign judgment, 115, 
bills of exchange. .323. 
where jiartnership induced by, 181, IIK). 

^ money obtained by, inter(‘.Ht on, Oth 
’ concealed, ctTcol on Statute of Limitations, 8(>. 

FRAUDS. STAT UTE OF, 5 d scq. 
sect. 4— 

promise of e,\ocutor to pay out of his own estate, 6. 
guarantee, 5, 0, 454, 45.'>. 
agreement in coadderat ion of marriage, 5, 9. 
interest in lands, 5, Itt, ::52 n. 

agreement. s not to l>e iK*rfornicd witliin the yetvr, 5, 10, 

• 11 . * 
the memorandum, 0—9. 

•signature, 5—9, 

by an agent, 0—9, 158. 
agent may i>e verbally authorised, 119. 
consideration must appear in the writings ti. 

except in the case of guarantees, 0, 454, 455. 
writing may bo made at any time before action, 0. 
part performance, 9. 

contract not complying with, unenforceable l>y action, 6 ef 
9eq.t 252 n. 

promise to indemnify not within, 132, 456, 457. 
resoissioD of contract within, 9. 
variation of contraction within, 9. 

FREIGHT, 

de&nition, 447. 
when payable, 447, 448. 

abandonment of vessel, effect on right to, 447. 
freight, pro raid, 449. 
lump sum freight, 448, 449. 
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dead &«ight« 448, 450. 

liabmty for, 447, 448. 
lien for, 434, 435, 449, 450. 

when goods landed by shipowner, 4?4, 436, 449, 450. 
may be insured, 374. 

oommenoement of risk on, 382 
when mortgagee entitled to, 496, 407. 
remedy against, for wt^es, 514. 


a 


GAMING AND VVAGEllING, 
what is, 27, 529, 530. 
contract of, voi^ 28. 

soourities dopositcil under, 27 
money deposited under, 27. 

Gaming Act, 1845. .27. 

1892. .28, 29. 

6tock Exchange wagers, 529, 530. 
bets by agents, 28. 

right to indemnity affected by the Gaming Act, 1892.. 
28, 29. 

money received for principal must paid over, SO, 
policies of marine insurance by way of, 374. 

GENERAL AVERAGE, 460-453. Sa Average.' 

GOODS. Su under Sale of Goods. 

GOODWILL, 
definition, 104. 
forms of, 195. 

oontraot in restraint of trade imt of, 25. 
assignment of, 196, 196. 

effect of, on right of assignor.to carr^' on business, 195, 195. 
sale of, on dissolution of parl'nership, 182. 
by trustee in bankruptcy, 196 n. 

under deed of assignment, 190 n.. 
of partnership does not vest in survivors, ISk * 
sale of, for profits doeoot oieato partnc.'ship, 165. 
vendor's claim deierred in ba^uptcy, 166. 

GUARANTEES. And $u Surety. 
definHion, 454. 

must ))e in writing, 5, 6, 454, 455. 
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ooiafaSemUon ne^ not appear in the writings 6, 454, 455. 
'most bo ooUaterai to another oontraot, 455, 45ti. 
dbniraote resembling, 131, 132, 456, 467. 
guarantee to ortor a firm, 172, 4C9. 

^rtner cannot bind firm by, 187. 
rights of a guarantor, 469 et *eq. 
against [>rinci[)al debtor, 40^ 
creditor. 461 — 463. 
co-surelios, 462—464. 
liability of a guarantor, 467 — 450. 
discharge of a guarantor, 464 el scq. 
iatorost on, 68, 69, 460. 
oontinuing guarantcM^s, 458, 450, 468 — 170. 
bankruptcy of debtor, 470. 

Statute of Limitations, 470. 


II. 

HORSE, 

sale of, 240 a 

wlien necessary for infant, 37. 

^ oarriage of, by railway coniiiany, 423—426. 

BCSBAND AND tVIFE, .m Ami «« JlAimrED \Vo«.iN. 
undue influence not presumed, luO. 
preof against estate of bankrupt wife, 581. 

HYPOTHECATION 
M ship, 602-504, 
cargo, 504. 

And see Bottomry Boni> ; Respondentia. 


I. 

^^lONOBANTlA JURIS NC^ EXCVSATriOl.m. 

ILLEGALITY, 21 else^, 

oonunon law, 21 el seq. 
agrelments of an immoral nature, 22, 23. 
contraty to public polll> 21 el eeq. 
marriage brokage contracts, 23, 31. 
in restraint of trade, 23—25. 
sale of public offices, 23. 
maintenance and chami)erty, 25, 26. 
to share remuneration cd trustee in bankruptcy, 575.' 
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IIXKQAUX¥-«(m<mu«i. 

by 6tatuto» ^etteq. ^ 

when dcubtful whether illegal or no, 27 e/ 
payment of beta on horse races, etc., by bills, 29. 
money lent for gaming, 29. ' 

gambling on loss by maritime perils, 374. 
sales on Sunday, 29. 

sale of bank sUarcf against provisions of Let‘man’s Act, 
30. » 

contracts contravening Money-lenders Acf, 71, 72. 
effect of illegality, 30, .31. 

arising after contract made, 89, 92, 93, 123, 190, 
389. 

recovery of money |mid under illegal contract, 31. 
court will refu8(‘ to enforce contract tainted by, 21. , 

payment cannot be appropriated to illegal debt, 66. 

IMPOSSIBILITY, 

when performance excused by, 88—94. 
arising subsequently to contracts, 89 — 94. 
of i)orformanco caused by one i»arty, 77. 
caused by law, 89, 90. 

IKJrishing of |)er.son or thing, 90 — 92. 
outbreak of war, 92— 94. 
when contract based on hapi)ening of ovint, 91. 
effect on rights of parties, 92. 

INDENTURE, 2. And see Deed. 

INFANTS, 

definition, 32. 

limits to contractual powers of, 32 d seq, 
oontraots by, at common law, 33, 34. 

Infants’ Relief Act, 1874. .20 n., 32—36. 

Betting and Loans (Infants) Act, 33. 
contracts regarding leases, partnerships, shares, 33—36, 168, 
169, 202, 208. 
of service, 36. 
in restraint of trade, 36. 
of apprenticeship, 
mortgage by, 32. ^ 

effect of fraud by, 32,^ 
ratification by, M, 35. 
necessaries, 32. 

how determined, 36, 37. 
examples of, 37. 


[34 1 



iMDJSiC. 


oanvot b6 sued on bill of exchange, 33, 3G, 312 n., 313. 

*bond with penalty, 30. 
trading contracts, 30. 
when, can recovef money paid. iW. 

^nkruptcy of, 39, 534. 

IXNKEEPEIIS, 

power to aell gootls of guest, 2.52, 1^7 a. 
lien of, 487 n. 

[NSURANCE, 
deOuiiion, 301. 

|X)licy," “ unfleruriter,” “ assured, ” 301, 371. 
forms of, 361. 

.analogous to a wager, 301 , 302. 

when a contract of indemnity, 301—303, 308, 371, 397. 

is a contract ubcrrimoi 103, 104, 363, 3(>4. 

Avd see Life, Fike and Marine Insurance. 

INSURANTS 13KOKEK, 1.70, 1.57, 393, 394. 

INTEREST 

at oominon law, 08 -70, 
compound inO-rcst, 08, 
by s^tuto, 09. f 
on a iKittomry bond, 5fi2. 

bills of exchange, etc., 09, 338, 339, 343. 
grantees, 68, (’>9, 460. 
awards, 68. 
judgments, 09. 
advances by ]>artncr, 179. 
in bankruptcy, 577 ii., 580 -.582. 
winding-up, 233. 

charged by money lender, may he reduced if excessive, 70, 71. 
•Vhen payable out of comimny’s c apital, 214, 


fETTISON, 388. 451, 002. 

JUDGMENT, • 

a contract of record, 3, 4. 
against married woman, form of, 41. 
interest on, 69. 

bankruptcy court may inquire into consideration for, 39. 

notice may issue in respect of final, 42, WQ. 
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JU 0QHSKT-~eon/inue(l. 

agaliut principal debtor^ 

Burety not botmd by, 458. 
surety’s right to assignment of, 461, 462 
effect of, again^ principal or agent, 150, 151. 

principal and surety, 467. 
partner, 170, 171', 
merger by, 170, 171. . 
foreign, 115, 116. 


L 


LAND, 

oontraot ooncoming, within Statute of Frauds, 5, 10, 252 n, 
mortgage of, by infant void, 32. 
limitation for recovery of money charged on, 84. 
contract to sell, nature of, 103, 104. 
auctioneer may receive de|)osit on sale of, 159. 
conveyance of - 
by partners, 186. 

ownership of, by coniimny incorjwratcd in British posses- 
sion, 208. 

LAY DAYS, 430. 


LEASE, 

contract for, within Statute of Frauds, 5, 10, 
by or to infant, 33—35, 38. 

executed, cannot be rescinded for iniKK-cnt misrepresenta- 
tion, 102. 

LETTERS OF CREDIT, 296. 

LIEN, 

distinguished from mortgage and pledge, 471. 
kinds of, 486—489. 
possessory liens, 486, 487. 
particular lien, 480, 487. 
how it arises, 486. 
examples of, 486, 487. 
general lien, 487. ^ 

no right of sale, 471,''487. 

exception in the case of vendor’s lien, 285, 286. 
how lien is lost, 277, 487. 
agent’s lien, 136, 146, 154, 156. 
factor’s lien, 154, 487. 
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ittimnoo broker’s Ueu, 156. 
bunker’s lien, 15^, 487. 
aibitraiors, 599. 
tkuotioneer’s lieny 159. 
carrier’s lion, 283, 284, 427, 486, 487. 

'Ahiix)wner'a lion, 434, 435, 449, 487. 
innkeeper’s lien, 252, 486, 487 n. ^ 
anpakl^lier'B lien, 276, 277, 284- 2 m 5. 
maritime Ken.s, 449, 488, 489, 514. 
priority of, 489. 
whether assignable, 480 
oonfliot of maritiino lien with }*oPWf?soi\ , 48!>. 
for frieght, 434, 435, 449, 450, 487. 
of seamen and master for wages, 488, 5oi. 
for general average contributions, 45(». 
salvage lien, 488, 505. 
e<]uitable lien of a partner, 181, 489. 
none, on ship’s certificate of legist ly. 492. 
not affected by Statute of Limitations, S4. 

LIFE INSURANCE, 

definition, 365. 

is a contract ^dcrrimarfuld, InJl, km. .364. 

persfii making it*must have insurable inlercHt, 365. 

what is an insurable interest, 36(i. 

nai^e of interested iwrson must l»e in jjolicy, 365, 

can recover only amount of the interest, 365. 

premiums paid under illegal {>oli< y, 366. 

Married Women’s Proj^rty Act, i882 . .307. 

assignment of policy, 367. 
assignee need not have an insurable interest, 365. 
poli^ on life of person becoming enemN , 360. 

, And Hi Insurance. 

LIMITATIONS, STATUTES 0^, 82 a stq. 
termination of liabilities by, 82 d stq. 
when time begins to run, ^ -86. 
disabilitiM of plaintiff, 85. 
lefendant beyond seas, 85, 86. 
tonoealed fraud, 86. # . 

rhete payment under mistake of fact, 86. 
aeknowledgment to take the case out of, 86 — 88. 
must be in writing, 5, 86, 87. 
by joint debtor, 87. 
soflSclency of acknowledgment, 87, $8. 
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LIMITATIONS, STATUTES OF-^Kmwaf. 

consideration for acknowledgment or new promise, 2£ 
l>art payment, 88. ' 

by bill or cheque, 88. 
length of time — 

in contracts under seal, 3, 84. 
simple contracts, 84. 
where money chafed on land, 84. 
as regards real projicrty, 84. 

]X‘rsonai ])roj)erty, 84 n. 
aj)plie3 between [>artners, 188. 

not between principal and agent, 1.32. 
as between creditor and surety, 470. 
to foreign contracts, 114, 115. 
creditor’s right to appropriate payment to barred debt, 65. 
lien not affected by, 84. 

LIQUILATEI) DAMAGES, 78-80. 

LLOYD’S S. G. POLICY, 379 rt mj . Sic Marine Insurance. 

LUNATIC, 

contracts with, arc sometimes voidable, 42, 43. 

ratification by, 43. 

as principal or agent, 123, 140. 

partner becoming, 108, 190, 191. 

limited partner becoming, 197. 

bankruptcy of, 535. 


aL 


MAINTENANCE, 25, 20. 

MARINE INSURANCE, 371 et aeq. 
definition, 371. 

a contract uberrimcB Jidfiy 10,3, 104, 363, 364, 376, 376^ 

essentials to validity of {xilisy, 376, 377. 

must be in writing, 5, 379. 

subject-matter of, 372. 

duty of seller of goods as to, 261. 

assignment of (xilicy, 372. 

/\ll3r loss, 372. 

of inten*st in subject-raattor, 374. 
insurable interest necessary, 372. 
what amounts to such interest, 372 — 374. 
gambling policies, 374, 375. 

part jjes to, guilty of offence, 374. 
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BfiU^llfE lNSUBANCE™co/Ui»ii€d 
Blip, 377. # 

]|priie>to a, 381. 

seller's duty as^o, 261. 

alien enemy cannot iiiHure, 371, 372. 

^ kinds of marine policies, 378, 37U. 

valued and unvalued policies, 378, 385. 
voyage, time, and mixed }>oEcies, 378, 376 
olfnli^iuation claust* in time policy, 378 376. 
Lloyd’s S. G, jwlicy, 37l> U se<jf. 

“ lost or not lost," 373, 382. 
oommencemeut of risk, 382, 383. 
on .shi|)s, 382. 
freight, 382. 
g«x)d8, 383. 

erinination of ri.sk, 383. 
deviation, 383 -385, 438. 

when excused, 384. 
change of voyage, 384, 385. 
delay in }>ro8ocutiou of voyage, 385. 

“ f)erils of the seas," 386—388. 

The Inchnutru clause, 387, 388. 

“ fire," 388. 

“ i^tes," 388.# 

“tmevea," 386. 
jettisons," 386. 

ca|)ture and seizure, 386 - 362. 

F. C. & a. clause, 361. 
barratiy', 392. 

“all other jierils," 392. 
suing and labouring clause, 392. 
the memorandum, 381, 394, 39.5. 

meaning of “ stranding," 395. 
running down clause, 367. 

F. P. A. clause, 396. 

insurance brokers and, 156, *157, 393, 394 
re-insurance, 373, 397. 
doable insurance, 398. 
alteiatioi^ol a policy, 399. 

bow made, 399. 
losses, 399 ef seg. 

must be traced to a proaimate cause, 399. 

what is a “ proximate cause," .399, 400. 
liability of underwriters for, 399, 404-^16. 
kinds of, 400-402. 
actual total losses, 400, 401. 
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MARINE INSURANCE<H^ttttt<»2. 
loBsefr-^-conliftKec?. 

oonstruotive total losses, 401. # 

when assua'd entitled to treot losses as, 'M, 300, 
401, 402. 

may 1^ caused by frustration of adventure, 402. • 
notice of abandonment, 402, 403. 
re-insurer need dot give, 397. 
necessity for giving, 402. 
when to be given, ^3. 
when irrevocable, 403. 
rights of insurer receiving valid, 403. 
safe arrival of ship after, 403. 
adjustment of losses, 404 — 406. 
on ship, of partial loss, 404. 

total loss, 404, 405. 
goods of partial loss, 405. 
whore goods arrive damaged, 405. 
general average losses, 405, 406. 
successive losses, 406. 
valuation for, 385. And see Average. 
subrogation, 369, 370, 406, 407. 
premium, 393, 394, 408. 

broker liable to underwriter for, 1 >0, 157, 393. 394 
return of, 408, 
warranties, 409 — 412. 
definition, 400. 

must be exactly complied with, 4(>9. 
excuses for non-compliance, 409, 410. 
express, 409, 410. 
implied, 411, 412. 

none as to nationality, 412. 
insurer discharged by breach of, 95 n. 
representations, 376, 410. 
concealment, 103, 104, 375, 376. 
by an agent. 376. 

MARKET OVERT, 
meaning of, 248, 249. 
in London, 248. 
stolen articles, 249. 
horse, 249 n. 

MARRIAGE SETTLEMENT, 
bin of sale does not include, 475. 

agrrement to settle on marriage, 475 n. 
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SEmEMEXT-wirfiituttf. 

CEfnol of bankruptcy on» 557'>~559. 

Taking of, may affect bankrupt's discharge, 550 n. 

IdABBIEO WOMA^, 

*^$iB agent for her husband, 40, 41, 150, 160. 
by estoppel, 160. 

contracts mode before marriage, SO. 

* • during marriage, 30 it aiq. 
no power generally to contract at coninum law, 30. 
Married Women’s rrojit'rl v Act, 1H82 . . 10, 41 . 

1803.. 10. 

liability of husband, 30, 160. 

undue influence of huabaiul not pn^sununl, 100. 

* restraint on auticiiiation, 41, 42. 
effect of bankruptcy on, 551. 
may insure husband, 366, 367. 

effect policy on her life, 366, 367. 
remedy on contracts made by, 40 -12. 
judgment against, form of, 41. 

bankruptcy notice against, uheii trading, 12. 
canjiot be made bankrupt unless trading, 12, 5.34, 535. 
proof against estate of bankrupt bushand, 581. 

Sta^te of Limitations runs against, 85 n. 

MASTER OF A SHIP, 
miftit be qualiOcsJ, 501. 
duties of, 501. 
must keep log, 501. 
powers of— 

hypothecation, 501— 504. 
sale, 501. 
discipline, 502. 
to jettison goods, 502. 
authority of— 

to pledge owner’s cre<li#, 41H», 502. 
sign bill of lading, 441 — 444. 

generally agent of owiier, 141 — 444. 
may be agent of charterer, 441 — 443. 
gO(^ must bo on Imard, 443. 
liability of, to b^der of bill of Ifffiing, 443, 444. 
barratiy, ^2, 501. 
may insure wages, 374. 

hen of, for wages and disbuxaements, 488, 50L 
IUTB3S REOFJPT, 441. 
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MEMORANDUM OF ASSOClATIOlS, 200—203. • 
name of company, 200. 
change of name, 200. 
registered office, 201. 
objects danse, 201. 
alteration of, 201, 202, 213. 
share capital to be stated in, 202. 
association clause, 2(J2. 
signatures to, must be attostetl, 203. 
married women and infants may sign, 202. 
duties of subscribers, 203. 
registration of, 204. 
in8|)ection of, 204. 

notice of, imputed to persons dealing with company, 204. 
limits company’s power to contract, 44. 

MERCANTILE AGENT, 141 d w-/., 151 n., 250. 

MERCHANDISE MARKS, 611-613. 

“ trade mark,” 611. 

“ trade description, ’611, 612. 

applying false, to goods, 611. 
forgery, 61 i. 
prosecutions, 612. 
warranty of genuineue.ss, 612. 

Customs authorities may re4|ulre information from impoi’ter, 
613. 

Royal warrant, 013. 

MERGER, 

of 8imj)le contract by deed, 2, 3. 
terminating of contracts by, 2, 3, 94. 
of debts in judgment against partner or partners, 170, 
171. 

none, where cheque given by partner for firm’s debt, I'/ifl 
when acceptor becomes holder of bill, 345. 

MISREPRESENTATION, 
classification of, 94, 95. 

not always a ground for damages, 94, 05, 97, 102. 

when equity will relieve, 102, 103. 

in contracts vherrime^jid^if 103, 104. ' , 

damages against directors etc., though innoowt, 104 — 106. 

as to character and credit, 101. 

fraudulent, 96 et teq. See Fraud. 

innpoent, 95, 102—106. 

remedi^ for innocent, 102—106. 
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MCfTAVRIOe-lOU. 

dy^teral, no ground (or resoUaion, 106, 107. 

at to meaiiing of oontraot, 107. 

wllere mittake such that no contract it made, 106, 107. 

It to existence of the thing, 106. 

person with whom dealing, 106. 
ji fact, 86, 107. 
law, 107, 108. 
a pMtioular right, lOB. 
remedies, 1o7, 109. 
when contract rt'ctified, lo9. 

MOXKY LEXDEItS, 

who are, within Money-lenders Act, 1900.. 70. 
must bo registered, 71. 

registered name must not include word “ bank, 
72. 

transactions with, may be rc-ojiened, 70. 
principles on which relief granted, 70, 71. 
contracts of, when illegal, 71, 72. 

{K)sition of assignee of securities, 72. 

LE.NT. Mosey Lex i)i:iis. 

'or gjiming, illogaj, 29. 

when lent abroad may be reeo\ ciable, 29. 
infant not liable for, 32, 33. 

MONEY PAID 

under illegal contract, 31. 

by infant under void contract, 38. 

under mistake of fact and Htatute of Limitations, 86. 

M(^TGA0E 

^distinguished from lien and pledge, 171. 
geoer^y, 473 e/ aeq. 
by infant, 32. 

partner of share in profits, 178, 188, 189. 
of a ship, 494 et seg., 501 ei aeq. And see ilorroMaY Bosi) ; 
Ship#isg. 
cargo, 604. 
tha^, 473. 

I^tS of mortgagties m oaiiHrupicy, 

And see under Bills oi Sale. 
limitation of right to sue for money secured by, 84. 
of petaonal property, no statutory bar, 84 n. 
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NECESSARIES^ 

OOQtraot of infant for, 32, 36, 37. 
supplied to lunatic or drunken person, 42» 43. 

wife, liability of husband, 159, 160. 
liability of shipownea for, 499. 

NEGLIGENCE, 

** gross negligence,” 126 n. 
liability of agent for, I24r— 126. 
liability of carrier for, 416, 417. 
not equivalent to fraud, 97, 324. 
as affecting title of holder of bill, 324. 

NEGOTIABILITY, 

difference between, and assignability, 56, 295, 296. 
nay arise from custom, 296, 297 et seq, 
estoppel, 305. 

NEGOTUBLE INSTRUMENTS. And see Billiot Exi 

CHAITQS. 

definition, 295. 
what are, 215, 296 et seq, 
history, ^7 et seq. 

signature of infant will pass title to, 313. 
given by infant, void, 33, 36, 312 n. 

in payment of bets on horse races, etc., illegal, 29. 
when partner may bind firm by, 186. 

NOTE. Sec Bank Notes ; Promissory Notes. 

NOTICE 

of assignment of debts, 52, 53. 

life policy, 367. 

necessity for, of revocation of agency, 121, 122. 

retirement from partnership, 122, 175. 
to dissolve partnership, 178, 189. 
of memorandum and artiolee in dealings with 
204 

abandonment, 402, 403. 

defect of title as regards bills of exchange, 323, 384. 
dishonour, 328--331. - 
act of bankznptcy, 350, 351, 561, 562. 
under Carriers Act, 1830. .419. 

NATION, 63, 66, 171, 172. 
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PiBTMEBSHIP, 161 H itq. 
definition, 161 el ley. 

^tlnguiihed from companies, 162. 

co-ownership, 106, 166. 

It contract «6emmai 103, 104# 176, 177, 180. 
roles tod^rmining existence of, 163—166. 

WMi partirenhips, 173, 174. 
formation of a partnership, 168. 
at will, after fixed term expires, 168. 
who may be partners, 168. 

infants as, 33, 34, 168, 160. 

, number of members, 163, 107, 100. 
articles of partnership, 168. 
may be varied by consent, 177. 
firm namo— 

a mere description, 173. 
partners may sue and be suc<i in, 173. 
when registration necessary, 167. 
particulars require^! on registration, 167. 
trade catalogues, etc., of registered lirms, 168. 

• consequences of default in registration, 167. 
^abilffiee, 160 ef scq. 

for debts incurred in course of, 100. 
are joint, not several, 170, 171. 
of estate of deceased partner, 170. 
after change in firm, 171, 172. 
lor misappropriation and breaches of*trU8t, 175, 176. 
torts, 160, 176, 176. 

are joint and sf'veral, 17.6. 
extent of, 160, 175, 176. 
llfenons liable as partnei-s, 

those actually partners, 160. 

bolding ^emsclvewout as such, 173 — 176. 
sharing profits, 164—166. 
incoming partners, 173. 
letirini partners, 171, 172, 174. 

may be rdeMed by novation, 171, 172. 
^dprmaqt parftiers, 176. w 
executors of deceased pa^^cr, 174. 
oo-owners of ship not usually, 490. 
loanntees, 172, 470. 
ibife of a partner, 188. 

sale Of, to 00 -partner, 180. 
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PARTNERSHIP--co»<»MM€i/. 
share of a partnei>~<coaitat^. 
assignment of, 178, 188, 189. 
rights of assignee, 189. 
execution on a partner’s share, 190 n. 
property of a firm, 187, 188. 

no rights of survivorship, 188. 
rights of a partner„J[76 

when term ceases, and partnership contie/ies, 177. 
ordinary rights, 177 — 180. ' 

to take part in the business, 178. 
admission of new partner, 169, 178. 
change in nature of business, 178. 
power of majority to decide differences, 178. 
expulsion of members, 178. 
remuneration for extra work, 178. 
to indemnify, 178. 
interest on advances, 179. 
as to books, 179. 

profits, 179, 180—182. 
goodwill, 182, 19.5, 196. 
partner must not compete with firm, 180. 
rights of defrauded partner on rescission, 181. 
profits — 

accruing aft<*r retirement of a partner, 183,^.i4. 

rights of alien enemy, 184. 
division of, 179, 181, 182. 
losses, how to be borne, 179, 181, 182. 
authority of a partner, 184 — 187. 

in ordincuy scope of the business, 18.5 — 187. 

unless want of authority know n to third party, 
185. 

usual acts by w hich imrtner may bind firm, 185—187. 
partner cannot bind firm — 
by deed, 187. 
guarantee, 187. 

submission to ai bitration, 187. 
negotiable instruments, 186, 312. 
ato dissolution, 187. 
dissolution, 189—191. 

public notificaU^n, 122, 175, 18k 

rights on, 180—184. 

equitable lien on property, 181, 489. 

return of premium, 183. 

sale of go^will on, 182. 

’’ accounts on, final settlement of, 181, 182, 195, 
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dii88oUition-~’«ofi/tni^. 

iiow canaed, 178, ISl^lOh 
of partnenUp^at will, 178, 189. 
by bankruptcy or death, 190. 

suffering share to be charged, 190. 
the court for misconduct, etc., 190, 191. 
bankruptcy of a partnership, 101— EM, 535, 585. 

admilijsyation of joint and separate estates, 191—194. 
exceptional rights of proof, 192—194. 
partner may not compete with creditors, 193. 
when creditor may prove without accounting for 
security, 194. 

limited partnerships, 196—198. 

• how constituted, 197, 198. 

particulars required on registration of, 197. 
may be made banknipt, 198. 
limited partner, liability of. 197. 

death, bankruptcy or Juiwy of, 197. 
general partner may become, 198. 

PAKTICULAR AVERAGE. 450. S<f under Avekaob. 

PATJENTS, 

^0 nasy obtain, 600, 605. 
patent agents, 603. 

spcci^pationa, provisional and complete, 60.‘J, 604. 

examination of, 603, 604. 
opposition to grant of, 604. 
duration of, 605. 
improyements, 605. 
revocation of, 605, 606. 
amendments, 605. 
cqpipulsory licence, 605, 606. 
nharictaons may not be imposed on purchasers, 606. 
register of, 606. 
deigns, 607. 

copyright in, 607. 

PAW» OR plb;oge, 

definition, 471. ^ 

dlsti^gotslied from mortgage and llln, 471. 
effect of, 471. 
du^ of pawnee. 472. 
power of sale, 249, 472. 

redeUveiy by pawnee for limited purpose, 472. 
pawnbrokers, 472, 473. 
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PAWN OPi PIiEOQIr— 
of bill of lading, 446, 
by buyer of g<^ on sale or re 
mercantile agent, 141—143. 
partner, 187. 

trustee in bankruptcy may inspect and redeem, 579, 

PAYMENT, 

definition, 58. 

absolute and conditional, 58. 
debtor must seek his creditor, 58. 
tender of, 58 — 60. Set Tender. 
in a directed manner, 60, 61. 
by bill or note, 61, 62, 88. 
who may pay, 62. 

to whom payment may be made, 63, 64. 
effect of, to factor, 63. 

trustee, 6>i. 
auctioneer, 63. 
broker, 63. 
solicitor, 63. 
agent generally, 63. 
appr(mriation of payments, 64—67; 
debtor’s right, 64. 
creditor’s right, 64, 66. 

statute-barred debts, 65. 
illegal debts, 65. 
current accounts, 64—67. 

rule in Clarion's Caetf 65 — 67. 
elfe^ on secured accounts, 66, 67. 
trust moneys, 67, 
receipts, 67. 
part payment, 87, 88. 

PENALTY 

to secure performance of tontract, 79. 
distinguished from liquidated damages, 78, 79. 

PERf'OKMANCE OF CONTRACT, 56 e( , 

PHYSICUN. 

when fees cannot be reco- erod by, 48. 

PLEDGE. Nee Pawn. 

POLICY OF INSURANCE, 361 ef teq. And see iKSVJBiftCoi, 
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through,^. 

lor MoeptAaoe through, 15, 15. 
of biB through, 316. 

?08T OFFICE ORDER, non negotti^biiity of, 295. 

OF ATTORNEY, 118, 119. 
liability of brokor acUug under for|i[;d. 140, 141, 531. 

FREFERENTULL DEBTS. See BisKucrrcv; Companies; 

Debentures. 

PRICE, 247, 245. 8u Sale op Oo<u>s. 

PRINCIPAL AND AGENT. 117 d .sir/. 

/lefinitiou of agent and agency, 1 1 7. 
l>ateDt agent, 603. 

classes of agents, 117, 1 15, 153- - 160. 
who may appoint, 1 18. 

bo appointed, 118. 
how agent appointed,'! 18—129. 
methods possible, 119. 
sometimes a deed required, 45, 118, 1 19. 
writing required, 119. 
igenoy by estoppel, 119, 120. 
ratifiSClion, 120, 1^1. 

of hre policy after loss, 368. 

• marine policy, 381, 382. 
letermination of agency, 121- 124. 
by act of party, 121, 122. 
when authority coupled with an intcit«il, 122. 
by operation of law, 122, 123. 
miscellaneous, 123, 124. 
luties of an agent, 124— 132. 

to do the work with care and akill, 124. 
what skill is necessary, 124—126. 
gratuitous and paid agenbi, 124—126. 
moat act for principal's benefit, 120. 

keep his accounts, 126. 
secret profits, 127—129. 

s^t must account for, 127, 128. 

sub-ag^Pmust aooouniA^r, 127, 128. 

agent taking may forfeit right to commission, 12$; 

129. ^ 

bfibiiig agent a misdemeanor, 129. 
rights of principal against briber, 129. 
i^t of i^cip^ to dismiss agent, 129. 
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PRINCIPAL AND AGENT-HkmiintiL. 
duties of an agent—conttnued. 
moat not ordinarily delegate, 
of del credere agent, 131, 132. 

not to use information, etc., for divn purposes, 131, 132. 
cannotsetupStatuteof Limitationsagainst principa|| 13^ 
rights of agent, 132 ef seq. 
remuneration, 1?2, 133. 
indemnity, 133 — 135, 152, 153. 
lien, 136, 140, 154, 156, 487. 
right to stop in iranailu, 136. 
authority of an agent, 136 et seq. 

as between principal and agent, 136, 139. 

ambiguous instructions, 139. 
as between principal, agent and third parties, 136— .139. 

secret limitation of authority, 136 — 139, 179. 
none, to make representation as to credit, 101. 
implied, 136 — 139. 
cannot be revoked, when, 122. 
to draw and accept bills, etc., 313. 
of brokers, 63, ir>4— 156. See Ihni THU. 
insurance broker, 156, 157. 
shipbroker, 157. 

stockbroker, 516 el seq. See that THU. 
factors, 63, 163, 154. See thal Title. 
auctioneers, 158, 159. 
counsel, 139. 

banker, 157, 168, 350—352. 


partner, 184 — 187. 
wife, W9, 160. 
mercantile agent, 141 et seq. 
sale by, 141—143, 250. 
pledge by, 141—143. 
wife, 40, 41. 169, 160. 
master of a ship. See that Title. 
under the Factors Act, 141 et seq. See Factors Ac*T. 
warranty of authority, 104, 140, 531, 532. 

who may sue for breach of, 140, 141, 531, 532. 
relations with third parties, 144 et seq. 
when principal is disclosed, 144—146. 

rights are gei orally against the principal, 144* 
agent liable, 144^145. 
oral evidence regarding this, 146. 
when agent may sue, 146. ^ 

position of home agent contracting for 
principal, 146. 
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ronicam And AOHNT-Muftiuuiit. 

leStkms with third paitiM— amtinited. 
when prind^ is undisdoeed, 14d~~)50. 

oontreot may be adopted by or against principal < 
agent, 146, 147. 
exceptions, 148, 150. 

principal takes subject to equities of third part) 
147-^150. 

when agent deecribes himself as principal, 148. 

1# principal is iicn-cxistent, 151. 
setoff against principal of debt due from agent 
144, 147, 148. 

liability of principal for tnoney borrowed ith out authority 
151, 152. 
agent's torts, 152. 
right of agent to indemnity, 152, 153. 
making gaming contracts, 28, 29, 135. 
payment to agent, 63. 

dgiiature of agent, to satisfy the Statute of hVauds, 6 — 9, 158 
omicealmcut by agent, in marine insurance, 376. 

PEIKGIPAL AND SURETY. ,SV# (icARA.STKES, Sukkty. 

PROMISSORY NOTE, 

* a n^tiable instvimcnt, 296. 

*nffnition, 357. 

distinguisbed from a bill of exchange, 357. 
histbiy of, 299--301. 
fonn, 357. 

liability of maker, 357. 

Joint and several liability, 357, 358. 
infant not liable on, 33, 36. 
presentment for payment, 358. 
on demand, when deemed overdue, 358. 

I ^ And see under Bill of Exchanoi:. 
gimerally rules as to bills apply to notes, 358, 359. 

* exceptions, 358, 359. ^ 

when hills may be treated as, 309. 

payment 1^, 61, 62. 

M defeasaipM of bill of sale, <179. 

PROMO^TEBS, 

pnapectoa, liabdity for, 103-0106, 205. 

I^POSAL AMD ACCEPTANCE, Wet se^. 
jmy be express or implied, 11, 12, 14. 
ttliiit be made to person to be affected thereby, 12. 
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PEOPOSAL AND ACOEPTANOE-^i»w«;. 
must be accepted absolutely, 12. 
may be good, though formal contract is to follow, Itj, 
unaccepted proposes, 13. ^ 

withdrawal of proposal, 14 — 16. 
party who makes first overture not always the propose^, 
tacit acceptance, 14. 

proposer may waiveaiotice of acceptance, 13, 14. 
through the post office, l.^. 16. 
lapse of proposal, 16. 

PROSPECTUS, 20r>-208. 

must be dated, signed ami filed. 20 , "j. 
particulars inquired in. 205 — 208. 
statement in lieu of. 207. 
of foreign company, 208. 
fraudulent statements m, 08. 205. 
untrue statements in, 104 106, 205 

PUBLIC POLICY, 21 r( svy. 


QUAM'i M MEltllT. T.,, 78. •♦u. 


11. 


RAILWAY COMPANY. .SVv ( arriei 
when coinmdh carriers, 423. 

are not of passengers, 423. 

Railway and Canal Traffic Acts, 423—426. 

passenger s luggage, 420, 425, 426. 

liability for go^ carried free of charge, 425. 

carriage of animals by, 423—426. 

when protected by special contract, 423—426. 

imdne preferences by, 426. 

sea traffic, 425, 426. 

RATIFICATION 

of agency, 120, 121. 
contracts with infanta, 34, 35. 

lunatics, k3. 

of contracts made through undue influence or duress, 110. 
fire policy after loss, 368 
'marine policy, 381, 382. 
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REeiBIfl’ 

IM •Tidcuu! of pavTueut, 67. 

obligation to giv^, 67, 68 . 

n^en a bill of wilo, 474 — 176. 

of good^, to satiilfy ^Sale of (ioodu Act, h. 4. .257, 258. 

dtEtOCNlZANC’K, :i, 1. 

RECORD. 

oontriiPL of, t. 

• 

RELEASE. «3. 

of trunteo ill baiikiuplcv. r»67. .768. 

REPHEsK.M’ATInXS, < 14 ak/. 
claaaiiication of, 64, 6.7. 

• fraiidniciit, 6.7 / ^ .Mf/. Stt um/o FkvI'U. 
as to rimirtctci ami cri'dit, lOI. 
iuiKHTut, 6.7, l(>2 >f .wf/. 

nglit to n-si ind for, 102. UKi 
uiu'ii daiiiugc'i can Ih.* danucd, 104. 
mitnu* Mtut' ijiruf.H in pro'^tx ^ tiH. 104 -106. 

l{K.Sf'lS.S|()N oE (’(iNTEArT. 72 / ^ 7 .. loo-lO.*!, lOll. 
oral, tif prcMotis \u0trn I’ofti i!». t. o 

restraint ok TKADK OA'M’I; VCTs l.N), 

c<msid<'rati<in rotjuircd. II, 2.7. 
to what extent allowed, 23 2,7. 
tost of validity, 24. 
nature of contract regardtHl, 24. 
part of goodwill of buMn<^>>. 2,7. 
in contracts by infant, 3.7. 

RJSSirjtAIXT ON A\Tl(’JI'.VrTOX,4l,42. 


SALE OF GOODS, OONTHAfT FOIL 
definition, 246. , 

•aloe and agroomcutii to mcII, 246, *47. 

anbject-mattor of, 246. • 

goods not in existence at time of, 246, 247. 

pcaidbing after sale, 246, 286. 
future goods, 246, 247. 
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8ALB OF GOODS, CONTRACT FORr-co»i*»«e«i. 

prioe, 247. 

agreement for valuation by third party, 248. 
capacity, 248. See under Contract. 
may not be assignable, 65. 
to infantii, 32, 36, 37. 
who may sell, 248 — 252. 

sale constituted by estoppel, 248 n. 

market overt, 248, 249. 

horses, 249 n. 

stolen goods, 249. 

pawnee, 219, 472. 

agents, 141—144, 250. 

sheriffs, 251. 

masters of vessels, 252. 

innkeepers, 252, 487 n. 

person who has already sold, 250. 

bought or agreed to buy, 250, 251. 
in possession of goods or documents of title, 260, 
251. 

when contract unenforceable unless in writing, 6, 11, 252 — 
258. 

sufficiency of memorandum, 6—9. 
when value of £10. . 253, 258. 
acceptance and receipt, 255 — 258. 

what amounts to acceptance, 255 — 257. 

a receipt, 257, 258. 
test of a sale, 2.53, 254. 
sample, sale by. See Sampijs. 
delivery, 259Vt «cy. 
definition, 259. 

actuid, constructive and symbolic, 259. 
to carrier, 260. 
time for, 261. 
place of, 261. 

at distant risk of, 260. 
insurance of goods sent by sea, 261. 
of exact amount requisite, 261. 
examples, 261 — ^263. 

how expressions as to quantity constniecib 262. 
sale by description, $36. ‘ 

of goods want^ foi^ particular purpose, 266, 
cm approval, 290. 
coaditiona— 

^ definition, 263, 264. 

contrasted with wutanties, 263, 264. 
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SALS Goods, contract FOR*~<5on<inu«f. 

oonditioDS— 

may bo u^atived or annexed by cuatom, 2$4. 
implied, ma^' be waived or disclaimed, 264. 
rule OR to, 265. 
as to title, 265. 
on sale by description, 265. 
when' go^s want<HlYor particular purpose, 206, 
exceptions, 267. 267. 

on sale by sample, 267. 
breacli of, 272. 
warrantioa”- 

dcOnition. 265. 

when representation amounts to. 263, 264. 
contrasted with conditions. 263, 264. 
may be negativ(;<l or aniioxt»d by custom, 264. 
express, 268. 
implied, 261). 
btatutorv, 266, 270, 
breach of, 272, 273. 
rights and ciuties, 258 €t stq, 

(i) rights of buyer, 258 et Brq, 

to examine gooils, 260, 267, 274. 

deliverj^ 259 H Htq. 

damages on bnMU'h, 270, 271. 

measure of tlamages, 270, 27 1 

specific performance, 272. 

on breach of condition or warranty, 272, 273. 

[ii) rights of vendor, 273 H stq. 

to have gotxls aeccpUxl, 274. 

acceptance in jxjrformancc of contract, 274, 
payment, 273. See under Payment. 
actions against buyer, 275, 276. 
for price, 275. 

damages for non-acceptance, 275, 276. 
refusal to aloopt instalment, 276. 
remedies against goods, 276 et «eq. 

** unpaid seller,” 276 u. 
lien, 276, 277. 

when it arises. 276, 277. 
how lost, 277.* 

when defeated by sale or pledge, 284. 
resale of goods subject to, 285. 
stoppage tn fmiuiifv, 135, 277 ef teq. 

See that TUU, > 

duty of, on sale of dangerous goods, 2^0. 
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SALE OP GOODS. CONTRACT mVir-contimiA, 
transfer of the property, 247, 286 — 298 
intention of parties, 286—288, 292, 293. 
specific chattels, 286—290. , 

unconditional sale of deliverable goods, 286, 287. 
where seller bound to do aet before delivery, 587 ,• 
288. 

to asfcrtaiq nrice, 289. 
buyer bound to peifonii eoiul’tion, 289. 
when sold “ on approval ’ or on sule or return,’’ 
290. 

ett'ect of pledge, 290, 
unascertained goods. 290 — 293. 

appropriation to eontraet, 290- 293. 
sale by auction, 293. 

SALVAGE, 

definition, 604, 605, 
amount payable, 606. 

how apportioned, 606, 
validity of agreements for, 505. 
where services rendensl by King’s slops, 60t). 
seaman cannot abandon rights. 5<>6, 606. 
lien for, 488, 505. 
forfeiture of claim to, 506. 

SAMPLE, 

sale by, 266 — 268. 

impli<^ conditions, 207. 

gooils must ana'ver description, 265. 

when sufficient to satisfy s. 4 of Sale of^Goods Act, 256 

function of, 268. 

SCRIP, 

meaning of, 519 n. 
negotiability, 296, 304. ^ 

SEAMEN, AGREEMENT WITH, 506 rl ,$eq. 
must be carried by ship, 498. 
formation of, 506 — 508. , 

requisites under the Merchant Shipping Act, 606 — 608, 611. 
what provisions are cofilrary to law, 668. 
termination of, 508, 609. 

by loss or wreck of ship, etc., 612, 613. 
transfer of ship to foreign owner, 608. 

,^discharge of seaman in United Kingdom, 508. 
abroad, 609. 
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gfiJbo&N, J^GRKKMEl^r 

imj^oAtion of s^wortbiness of islup, 
moral rights ortho seamau, 509, 510. 

and medical attendance, 510. 
for salvage sorvi^ee, 50.>, 500. 
wages, 511—514. 

depend no longer on freight, 511. 
must be spccitied in agrei’unait, 51 1 
fHien seaman entitled to increas.**^!. 51 1 
may Tje forfeited, 51 5, 511. 
must 1*0 paid within a ceitam tJiue, 511, 512. 
lien for, 488, 514. 
insurance of, 374. 
not liable for general a\ « lage. 452. 
not affeett'd when Hhi[i in taiHl loj eanyiug 
traband, 512, 513. 
duties of a st'aman, 514. 
remedies, 514. 

SEAWORTHlNEyS, 

what is, 4 1 1 u. 

implied warranty of, in munin- p(<)i(y, 111. 

oouditiou of, in chain i-parU, -i.’!!, 132, 437. 

• implied term of contract with •^eurnen, 498, 509. 
ahipowiflr as to, 431, 432, 498. 
liability where tire i»y want of, 421. 

8KT-oVf 

whatdemaudf> may be .-ubj^ i 57. 
as defence U) at;Uon, 57. 

“ action ” includes, under Sal*- wf Act, 253 n. 
by third parties against jii inupal-* 

of debt due from agent, 144, 1 17, 148. 
factor's lien not afleeb'il by. 1.54. 
d>y undenvriter against Ohsuieci, 157, 
against ainsiguoe of debt, 54. 
in bankruptcy 579, 580. 
winding-up, 231 . 

SHAREHOLpEfUS, 
who are, 208. 
married womauSs, 208. 
infant as, 33 — 35, 208. 
enemy, 209. 

dfreoUHti ae, in respect ol qualification, 218. 
register of, 201. 

right of, to inspect, 201 n. 
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SHABEHOU>EillS-~«an(t»ie«e/. 
death of, 209, 211. 
annual list of, 209. 210. 
right of, to inspect balance sheet, etc., 220. 

require meeting to be called, 222. 
aa contributories, 230—232. 
not personally liable for debts incurred abroad, 114. 

SHAKES, 

preference, 211. 

deferred or founders’ shares, 212. 
sale of banking, 30. 
hold by infant, 33 — 35. 
contract to take- 
nature of, 101. 

induced by untrue statement, 104, 105, 205. 
rescission of for misstatement, 98, 207. 
particulars as to, required in prospectus, 205, 206 
issuing at a discount, 208. 
anuuiiJ summary as 209, 210. 
allotment of, 210. 

restrictions on, 210. 

oompany may ratify irregular, 120, 121. 
certificates, 211. 
transfer of, 5, 211. 
blank transfers, 531. 
forged transfers, 531, 532. 
mortgage of, 473. 

not within Bills of 8ale Acts, 4/ /. 
forfeiture of, 21Y." 
conversion into stock, 212. 

SHIPBROKEK, 157. 

6H1PP1NQ. See Mauw£ Insubanob ; Stofpaoe im Tbaksttu i 
Chabteb-Partv ; Bills K)F LADOia ; Seamen (Aobbb* 

MB5T WITH). 

definition of a British ship, 490. 
who may hold, 490, 497, 
registration, 490 — 493. 

oonditions precedent^, 491. 

name of ship, 491 ii. ^ 

where and by whom registered, 491, 492. 

deolaration to be made by the owner, 491. 

Qf\ (^uuige of ownership, 492. 
regieter book, 492. 
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oerafimte of reg^try, 492. 

most bo carried by the ship, 492. 
no lien on, 492. 

property in a British ship, 492, 493. 
aoqoiiBtion of, 493 el aeq. 
by bill of sale, 403. 

operation of law, 493, 494. 
(ffide|oertiticote of sale, 496, 496. 
particulars required, 495. 
must bo for entire ship, 496. 
revocation of oertihcate, 496. 
mortgage, 494 et seq., 691 et seq. 
direct mortgages with registrarion, 494, 495. 
discharge of mortgage, 496. 
lortgages under certihcate, 495, 496. 
priorities, 494, 497. 
power of sale, 404. 

taking possession by mortgagee, 496. 
mortgagee's right to freight, 496, 497. 
bottomry bond. See that Title. 
retpondetUia^ 504. 
equitable interests in a shi}), 497. 
papers. 497, 498. 

Tog^book, 498, 601. 


owner, 498 — 601. 

* must keep the shij) seaworthy, 431, 432, 498, 
appoint a proper master and crew, 498. 
rights and duties as to cargo, 432^36. 
liabOity for repairs and necessariel; 499, 5<X>. 
oo-owners, 499—601. 

not always partners, 499. 
may transfer their shares, 499. 
disputes between, as to use of the vessel, 500. 
expenses, liability to, 500, 501. 
managing owner, 499, flOl. 
sh^'s husband, 600 n., 501. 
idiipbroken, 167. 
general skip, 427. 
master of a ship. See lAaJ TUU . 
lmnatry,892,9ll. 
salvage, 506. 

liabiUty of sea<oarrier, 421 422. 

Af^ see AmsiOBTifKKT. 


mtn BODBBANl), 500 a. 
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SHIP’S PAPERS, 497, 498. 

SOLICITOR, 

payment to, 63. 

and undue influence, 109. 

liability of, for miBappropriation of partner, I7(i, 

lien of, 487. 

SPECIAL MANAGERS, ^29, 230, 564. 

SPECIALTY CONTRACTS, 1. Jnrf .sec Dlej). 

SPECIllC PERFORMANCE, 
remedy of, 73, 82. 
whera no consideration, 3 ii., 82. 
of part-performed contract undei' Statute of Frauds, 9. 
contract for sale of goods, 272. 
bankrupt’s contract for sale of land, .j7U. 

STATUTES. See vm/er Tablk of Statutes c itko. 

STOCK EXCHANGE, 
seeuritiee, 616 u. 
brokers. See Stockbuokeii. 

Jobbers. 617, 618. 

evidence as to practice of, 518 n. 

rules of, 616 el seq. 

members elected annually, 516. 

committee may rofuso to re-elect membej , 516, 617, 524. 

expel member for breach of, 624. 
settlement of bargains, 617 — 522. 
mode of ddealng, 517-— 522. 
ticket day, 618. 

pay day and making up ” price, 518, 519. 
deliyery of secirritres, 619, 620. 

buying in ” agaiirst defaulter, 520. 

** selUng out ” against defaulter, 520. 
liability of intermediaries, 520, 521. 

“ carrying over,” 621, 628. 

” contango ” 621, 622, 528. 

” backwi^ation,” 622. 
options, 622. 

declarmg member aviefaulter, 623, *524. 
assignment of assets to^ofiicial assignee, 623, 624. 
amounts to act of bairkruptcy, 623. 
may require registration as deed of arrangementi 
,, 624. 

closing accounts by payment of differences, 522. 
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SrOCHk EXCHANGE-^. 

mAibera liable ^ each other, 525 ii. 

client bound ty rules of, 525. 

o^tom to (1181*0^1x1 Lceman's Act, 134, 135, 525. 

authorising at liverv of part of seeurities purchaaed, 526, 
526. 

t<r» establish privity of euntiact lK't\u'en client and 
jobber, 149, 526. 

^solutions of conimitleo not binding on client, 526. 
gauiblii)g%i, 529, 530. 

what amounts to, 520, 530. 
blank transfers, 531. 
forged transfers, 531. 
stamp duties, 532, 533. 

marketable securities, 532 
contract notes, 532. 
exemptions, .532, 533 

STOCKBROKEJt, 

is an agent, 517, 527, 

WTongful .sale by, 134. 
declared a defaulter, p<^tiori of client, 520 
may lump ordeis of several elients, 14!!. 
lien 4S7. 

BWility of, 518, 519, 531. 

acting on forged (ian.d‘ei ni po\\er of attorney, 
140, 141, 531. 

authority to follow iul(*s of .Sto< k Kxciiunge, 525. 

entitled to nidemiiity, 525. 

may inelud<j eommission in contanj;©, 4Pft. 

may act as jiriiicipal with consent of client 527, 

when a principal, 527, 528. 

right to close account on default of client, 528. 

dhould close account on death of client, 528, 529. 

when broker may re*purchaso from client, 528. 

take ov(# shares at valuation, 529. 
must issue and stamp contract and continuation notes, 529 
532. 

exei^tions, 532, 

STOEPAGE ly TMANSirU, 
aefinition, 277. 
does not rescind sale, 278. 
is more than a lien, 278. 
who may exercise, J35, 277. 
what is an '* unpaid seller/’ 276 n. 
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STOPPAGE IN TMANSlTU-^ikned. 
against whom may be exercised^ 277, 278. 
duration of transit, 278—283. 
how stoppage effected, 283. 
rights and duties of carrier, 283. 
when defeated by sale, 284, 285. 

pledge, 284, 285. 
re*8ale after, 285. ^ 

SUBROGATION, 369, m, 406, 407. 

SUNDAY, 

trading on, 29. 

bills may be (lat<i<l on, 30. 309, 310. 

SURETY, 454 ft nnq. And see Guarantees. 
late partner may l)c, 172. 
lUbUity of, 457--459. 
nature of contract of, 103, 104, 4.55, 456. 
continuing guaranty' as to amount and time, 458, 459. 
rights of, 459 el seq. 

to tnie information, 459, 460. 
against princiiml debUn -- 

before payment, 461. ^ 

after payment, to recover amount with 

as to costa, 460. 

to enforce rights of creditor, 460, 461. 
against imncipal creditor — 

to benefit of creditor's securities, 460—462. 
against co-^tnfies-— 

to contribufibn, 463, 464. 

counter securities, 464. 
amount recoverable, 463, 464. 
before payment, 464. 
to relief against money-lender, 70. 
discharge of, 464 et seq, * 
by non-disolosure, 464. 

alteration of original contract, 466 — 467. 
giving time to the debtor, 466, 467. 
after judgment, 467. 
effect of resOivation of remedies, 467. 
dealings with securities, 467, 468. 
creditor taking new security, 467. 
laches on the part of the creditor, 460, 467, 468; 
discharge of principal debtor, 468. 
effect of covenant not to sue^ 468. 
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ufr-'-continued. 
by release ^ co-surety, 468. 

appropriation of payments, 66, 67. 
ohange ef firm, 470. 
revocation, 469. 
death of surety, 468, 469. 
on failure to execute by co surety. 46!K 
rev<^tion, 469. 

by death, 468, 469. 

change of firm, 172, 470. 
effect of principal debtor k bankruptcy, 470, 550. 
not bound by judgment against principal debtor, 458. 


TENDER, 

what amounts to, 58- -60. 

Coinage Act, 1870. ..58, .79. 
bank notes, 59, 360. 
country notes, 59. 
treasury currency notes, 59. 

10 change can be demanded, .59. 
m ^om it ma^ be maile, 63, 64. 
xmditionaj tender not good, .58. 

[lay be under protest, .58. 
a defence, 58. 

waiver of irregular tenclei, .59, 60. 
right to demand receipt, 67, 68 

TITLE DEEDS, 

dispositions of property by agent entrusted with, 136, 137 

mADE DISPUTES, 

*^hataxe, 51. 

^ffocuring breach of oontflu t in connection with, 51 

TRADE MARKS 

common law righto and ** passing off," 607, 008. 
r^gistetfed trade marks, 608 et stq. 

defiiiution«606. ^ 

MMotial particulars of valid, ^)8. 
dB trade marks, 608. * 

regiitration of, 609, 610. 
oppoeitiioii to registration of, 609. 
ra^cation of register, 610. 
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TilADK 

disclaimer o! part of, 609. 

associated trade marks, 609. 

grant of, to associations for testing goods, 609, 610, 

assignment of, 610. 

Royal arras, 610. 
infringement of, 607, 608. 

Merchandise Marks Acts, 61 1 —613. that TiUp. 

< 

TRUST MONEYS, 

improper use of, by partner, 176. 
mixing private moneys with, 67, 


IJ. 


UNDUE INEEUEXOE, 109. 110. 


VV 


WAIVER 

constituting diwharge of a bill or note, 343. 
of notice of dishonour, .331. 
irregular tender, 59. 


WAR, 

rendering contract illegal, 02, 93. 
fruatration of commercial adventure, 93, 94, 102. 
affect on contracts generally, 92—94. 
leases, 93. 
agency, 123.^- 
partnership, 190. 
life insurance, 366. 

luarine insurance, 389—392, 400, 402. 

WARim, EX FARTE, rule in, ,348, 349. 

WARRANTY, 

difference between, and a condition, 75, 76, 263, 264, 400, 
410. 

and a representation opinion, 263i 264, 
description, 2^. 
factor may give a, 163. 
of authority, 104, 140, 141, 531, 532. 
on sale of gcrads, 263, 264, 268—270. 
exp.'ess warranty, 268. 
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Ofiltepiied warranty, 260, 270. 
gaosraUy, nove impUod, 265. 
breach of, 272, 273. 

transfer by dtlivery of bil) of exchange, 321, 322. 
in policies of insurance, 95 n., 364, 409 — 412. 
marine insurance and express warranties, 410, 

implied warranties, 411, 412, 
of cc^gnor as to dangerous goo(ft, 415. 

▼endor4hat trade mark genuine, 612. 
breach of, 75, 94. 95, 272. 27.3. 

WiPE. r tf. vRRtED Woman. 


t;{f: knd. 
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